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SECRETARY OF LABOR, : Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MsSHA) , : Docket No. WVEVA 92-884
Petitioner : A. C. No. 46-01455-03886
V. : OGsage No. 3 M ne
CONSOLI DATI ON COAL COWMPANY
Respondent
DECI SI ON

Appear ances: Robert S. WIlson, Esq., Ofice of the Solicitor
U. S. Departnment of Labor, Arlington, Virginia,
for Petitioner;

Dani el E. Rogers, Esq., Consolidation Coa
Conpany, Pittsburgh, Pennsylvania, for
Respondent .

Bef or e: Judge Merlin

This case is a petition for the assessnent of civil penal-
ties filed by the Secretary of Labor against Consolidation Coa
Conmpany under section 110 of the Federal M ne Safety and Health
Act of 1977, 30 U.S.C. 0O 820.

Order Nos. 3716170, 3716171, and 3716172 were issued pursu-
ant to section 104(d)(2) of the Act, 30 U.S.C. 0O 814(d)(2), for
all eged violations of 30 C.F. R 0O 75.1105. A hearing was held on
Novenber 16, 1992, the transcript has been received and the
parties have filed post hearing briefs.

Section 104(d) of the Act, supra, provides as follows:

(d)(1) If, upon any inspection of a coal or
ot her mne, an authorized representative of the
Secretary finds that there has been a violation of
any mandatory health or safety standard, and if he
also finds that, while the conditions created by
such violation do not cause immnent danger, such
violation is of such nature as could significantly
and substantially contribute to the cause and
effect of a coal or other mine safety or health
hazard, and if he finds such violation to be cause
by an unwarrantable failure of such operator to
conmply with such mandatory health or safety stan-
dards, he shall include such finding in any cita-
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tion given to the operator under this Act. |If,
during the same inspection or any subsequent in-
spection of such mne within 90 days after the
i ssuance of such citation, an authorized represen-
tative of the Secretary finds another violation of
any mandatory health or safety standard and fi nds
such violation to be also caused by an unwarrant -
able failure of such operator to so conply, he
shall forthwith issue an order requiring the oper-
ator to cause all persons in the area affected by
such viol ation, except those persons referred to
in subsection (c) to be withdrawn from and to be
prohi bited fromentering, such area until an au-
thorized representative of the Secretary deter-
m nes that such violation has been abated.

(2) If awithdrawal order with respect to any
area in a coal or other mne has been issued pur-
suant to paragraph (1), a w thdrawal order shal
promptly be issued by an authorized representative
of the Secretary who finds upon any subsequent
i nspection the existence in such mne of viola-
tions simlar to those that resulted in the issu-
ance of the withdrawal order under paragraph (1)
until such tinme as an inspection of such mne
di scloses no simlar violations. Follow ng an
i nspection of such nmine which discloses no simlar
vi ol ati ons, the provisions of paragraph (1) shal
again be applicable to that mne

.F.R 0O 75.1105, which restates section 311(c) of the
Act, 30 U.S.C. O 871(c) sets forth the follow ng:

Under ground transfornmer stations, battery-
chargi ng stations, substations, conpressor sta-
tions, shops, and permanent punps shall be housed
in fireproof structures or areas. Air currents
used to ventilate structures or areas encl osing
el ectrical installations shall be coursed directly
into the return. O her underground structures
installed in a coal mne as the Secretary may
prescri be shall be of fire proof construction.

Order No. 3716170 dated August 27, 1991, and chal | enged
herein, charges a violation for the follow ng all eged condition
or practice:

The #17 thro nor punp operating at #24 bl ock
al ong the 15 south haulage is not ventilated with
a current of air that is coursed directly to the
return. The 10" vent tube provided has fallen
down and separated 3 different places on the other
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side of the 15 south escapeway and the air current
at this location is leaking into the escapeway as
cited on citation #3716169.

When this area was traveled on 8-8-91 this
sanme vent tube was found to be | eaking and in need
of extra support. The condition was discussed
with the conmpany representative at that tinme. The
conpany has failed to take adequate neasures to
prevent this condition fromoccurring even though
they had know edge of the area and condition

This is a repeat violation of standard
75. 1105, as 11 citations were issued for viola-
tions of 75.1105 during the last quarters (sic)
i nspection and this is the 3rd tinme this quarter
that 75.1105 has been cited.

The problenms of the fire proofing and venti -
lation of the electrical installations at this
m nes (sic) were discussed at length with
managenent at both the last quarter close out and
R V. R P. neeting.

Two other orders (#3716171 and #3716172) were
i ssued today for sinmlar conditions at other elec-
trical installations inspected.

Order No. 3716171 dated August 27, 1991, al so chall enged
herein, charges a violation for the follow ng alleged condition
or practice:

The #20 thro nor punp | ocated at #27 bl ock
al ong the 15 south haulage is not ventilated with
a current of air that is coursed directly to the
return. The 10" vent tube used to ventilate this
punp has fallen down in the intake escapeway so
that any snoke froma fire on this punp woul d
polute (sic) both the track and escapeway.

The vent tube has not been knocked down by
fallen material or any abnormal roof condition but
| ooks as if the support wires have rusted and the
spads pull ed out of the head coal

This is a repeat violation of standard
75. 1105, as 11 citations were issued for viola-
tions of 75.1105 during the last quarters (sic)
i nspection and this is the 4th tinme this quarter
that 75.1105 has been cited on the electrica
i nstal |l ations.
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Two ot her orders (#3716170 and #3716172) were
i ssued today for simlar conditions at other elec-
trical installations inspected.

The problens of the fire proofing and venti -
lation of the electrical installations at this
mnes (sic) were discussed at |ength with nanage-
ment at both the |ast quarter close out and
R V.R P. neeting, and the conpany has failed to
take adequate steps to correct their problem

Order No. 3716172 dated August 27, 1991, simlarly chal-
| enged herein, charges a violation for the follow ng all eged
condition or practice:

The #160 rectifier |ocated at #29 bl ock of
the 15 south haulage is not ventilated with a
current of air that is coursed directly to the
return.

VWhen tested no air is being pulled into the
vent tube provided in the area and air is |eaking
fromthe area into the track entry thru (sic)
holes in the frontwall. After exam nation the
vent tube was found to be down in the old belt
entry so that snmoke froma fire on this rectifier
woul d quickly polute (sic) both the track and belt
air used to ventilate the 6 Butt and 7 Butt sec-
tions.

The vent tube does not | ook to have been torn
down by abnormal roof conditions but |ooks to have
fell down because of rusty wires and spads that
pull ed out of the top

This is a repeat violation of 75.1105, as 11
citations were issued for violations of 75.1105
during the last quarters (sic) inspection and this
is the S5th tine this quarter that 75.1105 has been
cited on the electrical installations.

Two other orders (#3716170 and #3716171) were
i ssued today for simlar conditions at other elec-
trical installations inspected.

The problems of the fire proofing and venti -
lation of the electrical installations at this
m nes (sic) were discussed at |length with manage-
ment at the last quarter close out and R V.R P
nmeeting and the conpany has failed to take ade-
gquate steps to correct their problem
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The inspector found that the foregoing violations were
significant and substantial and that they resulted from an
unwarrantabl e failure on the part of the operator

Prior to going on the record, the parties agreed to the
followi ng stipulations (Tr. 4-6):

(1) the operator is the owner and operator of the subject

(2) the operator is subject to the jurisdiction of the Mne

(3) | have jurisdiction in this case

(4) the inspector who issued the subject orders was a duly
authorized representative of the Secretary;

(5) true and correct copies of the subject orders were
properly served upon the operator

(6) copies of the subject orders and term nations thereof
at issue in this proceeding are authentic and may be admitted
into evidence for purposes of establishing their issuance, but
not for the purpose of establishing the truthful ness or rel evancy
of any matters asserted therein

(7) paynment of any penalty will not affect the operator's
ability to continue in business;

(8) the operator denonstrated good faith abatenent;

(9) the operator has an average history of prior viola-
tions;

(10) the operator is large in size;
(11) a section 104(d) chain has been established;

(12) the fact of the violation is not contested in any of
t hese orders;

W t hout objection, the stipulations were accepted (Tr. 6).
In addition, it was agreed that the three orders would be tried
as a group (Tr. 20-21).

Not only are the violations admtted, but there is no
di spute with respect to the conditions described by the inspector
in the orders and at the hearing (Tr. 31-32, 38-40, 44-47, 142-
143, 147-149).
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The first issue to be resolved then is whether the viola-
tions were significant and substantial. The Comm ssion has held
that a violation is properly designated as S&S "if, based on the
particul ar facts surrounding that violation, there exists a
reasonabl e |ikelihood that the hazard contributed to will result
in an injury or illness of a reasonably serious nature." Cenent
Di vi sion, National Gypsum Co., 3 FMSHRC 822, 825 (April 1981).
In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the Comm s-
sion further explained:

In order to establish that a violation of a
mandatory safety standard is significant and sub-
stantial under National Gypsum the Secretary of
Labor must prove: (1) the underlying violation of
a mandatory safety standard; (2) a discrete safety
hazard -- that is, a neasure of danger to safety -
- contributed to by the violation; (3) a reason-
abl e likelihood that the hazard contributed to
wWill result in an injury; and (4) a reasonable
likelihood that the injury in question will be of
a reasonably serious nature.

The first element of the Comm ssion's test is satisfied
because the violations are admtted. The second elenent also is
sati sfied because the evidence denonstrates that should a fire
occur in the installations and the air not be vented directly to
the return, noxious air or smoke would travel to the faces where
men were working (Tr. 68-69). The violation thus presented a
discrete safety hazard. The fourth test is |ikew se nmet since
i ndi vidual s could inhale polluted air or beconme trapped by it
(Tr. 71). It is with respect to the Commission's third require-
ment that the findings of significant and substantial herein,
like those in many prior cases, founder. As the inspector
acknow edged, the cited punps and rectifiers were operating
properly and had no pernmissibility defects (Tr. 33, 73-74, 76).
Not hing el se was cited with respect to the el ectrical equipnent
(Tr. 74). The inspector agreed that the potential danger would
arise froma mal function in the subject electrical equipnment.
However, on the day in question he saw no mal function in the
equi pment (Tr. 76). This being so, it cannot be found that the
Secretary has proved there was a reasonabl e |ikelihood that the
hazard would result in injury.

| reject the Secretary's contention that in determning
whet her or not there was a reasonable likelihood that the hazard
would result in injury, the energency (in this case a fire in the
el ectrical installation), nust be presuned to have occurred
(Secretary's brief p. 10). The Secretary does not define "emer-
gency", or in any way indicate what standards in addition to
O 75.1105 woul d qualify under the "energency" unbrella. Th
scope of what she proposes, is therefore, unexplained. Admtted-
ly, O 75.1105 is designed to prevent the serious effects that
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could arise froma fire in an electrical installation. This does
not, however, mean that the standard presupposes the |ikelihood
of the occurrence of the hazardous situation. What the standard
does is set forth the ventilation requirenents for electrica

i nstallation which nust be followed in all instances. The
standard is silent on likelihood or possibility or probability or
any like inquiry. Degrees of chance are relevant to eval uation
of gravity, of which S&S is a particular variant. Nowhere in the
standard or el sewhere is there any basis for adopting a presunp-
tion that would do away with the Conm ssion's requirenments of
proof. The inevitable consequence of giving the Secretary the
benefit of the proposed presunption would be to render this

vi ol ati on and what ever other ones qualify as emergencies, per se
significant and substantial. By so doing, the third step of the
Commi ssion's test for S&S would be vitiated, because the very
facts which the Conmission in Mathies required the Secretary to
prove woul d be assuned to have happened without reference to what
actually transpired in the case. The Conmm ssion's concl usion
that a confluence of factors must exist in order to establish S&S
is prem sed upon a case by case evaluation of the particul ar

ci rcunst ances as adduced through the evidence of record.
Texasgul f, Inc., 10 FMSHRC 498, 500-501 (April 1988).

Also without nerit is the Secretary's assertion that the
subj ect violation is S&S, because if there were an i mmedi ate risk
of fire, the violation would constitute an i nm nent danger rather
than just being S&S (Secretary's brief p. 10). The Secretary has
m sframed the issue. A reasonable likelihood of fire can exi st
wi t hout there being an i nmedi ate danger. Consideration of
i mm nent danger involves analysis of the facts pursuant to
precepts and rules laid down by the Comm ssion for that purpose.
Wom ng Fuel Co., 14 FMSHRC 1282 (August 1992); Utah Power &
Light Co., 13 FMSHRC 1617 (October 1991); Rochester & Pittsburgh
Coal Co., 11 FMSHRC 2159 (Novenber 1989). The Secretary submts
no such analysis of inmnent danger. She cannot make out her
case by confusing the concepts of imrnent danger and significant
and substantial, because under governing |aw they are separate
and distinct. It is recognized that in several recent decisions
the Comm ssion declined to rule on the propriety of the presunp-
tion advanced by the Secretary herein, because in those cases the
i ssue had not been presented at the trial |evel. Shanrock Coa
Conmpany, Inc., 14 FMSHRC 1300 (August 1992); Shanrock Coa
Conmpany, Inc., 14 FMSHRC 1306 (August 1992); Beech Fork Process-
ing Inc., 14 FMSHRC 1316 (August 1992). For the reasons set
forth herein, | have no difficulty in declining to accept and
apply a presunption which | perceive to constitute a material and
unsupported departure fromcurrent Conmmi ssion interpretation and
practice.

The fact that the violations in this case do not neet al
the tests required to support a finding of S&S does not however,
mean that they were not serious. The Conm ssion has recognized
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that S&S and gravity are not identical, although they are fre-
gquently based upon the same or simlar factual considerations.
Qui nl and Coals, Inc., 9 FMSHRC 1614, 1622 n. 11 (Septenber 1987).

Fol | owi ng Commi ssi on precedent, | have previously held that
al t hough they may have common el ements, the term "significant and
substantial" is not synonynmous with gravity. Consolidation Coa

Conmpany, 10 FMSHRC 1702, 1706 (December 1988); Col unbia Portl and
Cenment Conpany, 10 FMSHRC 1363, 1373 (Septenber 1988), See al so,
Energy West M ni ng Conpany, 14 FMSHRC 1595, 1611 ( Septenber

1992). In this case the dangers posed by snmoke and contam nated
air reaching men at the face, where mning was going on at the
time, were grave (Tr. 74). On the basis of such proof | find the
vi ol ati ons were serious.

The remaining issue is whether the violations resulted from
an unwarrantable failure on the part of the operator. The
Conmi ssi on has deternined that unwarrantable failure nmeans
aggravat ed conduct constituting nore than ordi nary negligence.
Emery M ning Corporation, 9 FMSHRC 1997, 2004 (Decenber 1987);
Youghi ogheny & Chi o Coal Conpany, 9 FMSHRC 2007, 2010 (Decenber
1987). The Commi ssion has al so stated that this determnation is
derived, in part, fromthe plain nmeaning of "unwarrantable"” ("not
justifiable" or "inexcusable"), "failure"” ("neglect of an as-
si gned, expected or appropriate action"), and "negligence" ("the
failure to use such care as a reasonably prudent and carefu
person woul d use, characterized by "inadvertence," "thoughtl ess-
ness," and "inattention"). Enmery, 9 FMSHRC at 2001

The evi dence shows that prior to 1990 the operator used
plastic tubing to vent air fromelectrical installations to the
returns (Tr. 122, 136-137, 149-150). \When the M ne Safety and
Heal th Adm ni stration no | onger accepted plastic tubing due to
the fire hazard it presented, the operator over a three nonth
period renoved the plastic and replaced it with netal tubing (Tr.
37, 98, 123). The galvanized netal tubing cane in 10 foot
sections and was 10 inches in diameter (Tr. 37, 150). Spads 15
or 20 or nore feet apart were driven into the coal roof attached
by wires wapped around the tubing (Tr. 38-39). As denonstrated
by the orders issued in this case, air was not being vented from
the electrical installations directly to the return because the
metal tubing had fallen down. Spads comi ng | cose fromroof and
wires rusting caused the tubing to fall (Tr. 37-38, 45-46, 137,
143). Due to changing climtic conditions the roof was fl aky,
sl oughi ng and deteriorating over time, nmaking the spads fall out
of the roof (Tr. 39, 44, 137-138). Also, wires just rusted and
fell down (Tr. 44).

A conflict exists over when the operator |earned of the
tubi ng' s i nadequaci es. On August 8, 1991, the inspector found
ventilation tubing that had fallen down froma broken wire and
spads that had come | ocose froma roof deteriorating fromclimatic
changes (Tr. 40-41). Because the operator's escort accompanyi ng
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the inspector tenporarily fixed the tubing before the inspector
reached the punp, the inspector did not issue a citation on that
occasion (Tr. 40-41, 43). The inspector did discuss the matter
with the conpany escort and told the escort that precautions
shoul d be taken to insure the tubing was properly repaired and
secured or else it would fall down again (Gov't. Exh. 5; Tr. 42-
43). However, three weeks |ater the inspector found the tubing
down again at the sane | ocation and issued the first of the three
wi t hdrawal orders at issue herein (Tr. 32).

According to the operator's safety supervisor, the operator
only becanme aware of tubing problens fromthe deteriorating roof
on August 8, 1991, when the inspector found tubing down at the
| ocati on he subsequently cited on the 27th (Tr. 150-152, 155-156,
161-163). The supervisor testified that between August 8 and
August 27 the operator instituted a program of reinforcing the
tubi ng which took about two and a half nonths to conplete (Tr.
152, 167-168). In his view citations issued by the inspector
prior to the subject orders did not put the operator on notice of
deteriorating roof and climatic conditions as a cause of tube
falls because the earlier citations concerned situations where
t he tubi ng had been di sl odged by pieces of falling rock and roof
(Tr. 151).

Upon review | find nore persuasive the evidence of the
Secretary which clearly shows that the operator had know edge
sufficient to enable it to take action which would have rendered
unnecessary the issuance of the subject orders. | accept the
i nspector's testinony that the operator attenpted to address the
August 8 situation nmerely by putting up one wire with no evidence
of support anywhere (Tr. 179). |, therefore, approve the inspec-
tor's opinion that no one paid attention to that area (Tr. 179-
180).1 Under the circunstances, it was all but inevitable that
tubing would fall again in the sane and at other |ocations, as it
in fact did, leading to issuance of the subject w thdrawa
orders. Had the operator heeded the advice of the inspector on
August 8, the situation would have been renedi ed. The informa-
tion which the operator received on August 8 put it on notice
t hat i mredi ate and whol esal e corrective action to resupport the

1 The operator's safety escort testified that an entry in the
fireboss book that the ventilation tubing was rehung, referred to
t he August 8 condition involved in this case (Tr. 114, 126-127).
This testinmony is rejected because it is not based on first-hand
i nformati on and because it is directly contradicted by the
i nspector who did have direct know edge that the fireboss entry
dealt with a different situation concerning i nadequate exam na-
tions of intake escapeways (Tr. 178-179).
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tubi ng was necessary to prevent the possibility of miners at the
face being exposed to snmoke and polluted air. The operator's

i nception of a program which took 2« nonths to conpl ete was an

i nadequate response to a potentially dangerous situation of which
it had actual know edge. Such conduct can be fairly character-

i zed as "aggravated" within the purview of Comr ssion precedent.

A finding of unwarrantability is further supported by
evi dence that for sone nonths before the August 8 incident the
operator knew it had problems with falling ventilation tubes,
calling for renedial action. In this connection, | accept the
i nspector’'s testinmony that during the second quarter of 1991 he
had a nunmber of neetings with m ne managenent pursuant to the
operator's Repeat Violation Reduction Program (R V.R P.) at which
ventilation problenms under O 75.1105 were tal ked about (Tr. 52-
60). The operator's safety escort who with the inspector initi-
ated these neetings, stated that ventilation tubing was identi-
fied as a problemat the nmeetings (Tr. 132-133). According to
the inspector, beginning in April the deterioration of the spads
and wires was Vvisible and was pointed out during inspections (Tr.
176). At the final RV.R P. neeting with the general m ne
foreman at the end of June, the inspector highlighted problens
with the ventilation of electrical installations (Tr. 52-53, 61-
62, 175-176). In particular, the inspector called attention to
the fact that tubes and the wires supporting them were rusting
and that spads were pulling out of the top (Tr. 62). At this
meeting all conditions and suggesti ons about the tubing were
noted (Tr. 175-176). |Insofar as deterioration of the roof due to
climatic conditions was concerned, the inspector testified that
t he conpany was well aware of changi ng weat her conditions which
occur every year (Tr. 180).

The foregoing evidence is conpelling and based upon it, |
conclude that prior to the issuance of the subject orders, the
operat or had known for some nonths that it had an ongoi ng probl em
with ventilation tubing for electrical installations. | further
concl ude that the operator was conversant with climtic condi -
tions and changes whi ch caused deterioration in the roof,
| ooseni ng the spads and rusting the wires which held the tubing
up. | also deternmine that it is not necessary that the fallen
tubing in the prior citations have resulted fromexactly the sane
cause as the three orders involved herein. Nor is it necessary
for a finding of unwarrantability that the tubes repeatedly fal
down at the sanme | ocation. The operator's suggestions to this
effect is rejected (Operator's brief pp. 8-9). What matters is
that for a long period of time the operator not only understood
it was having difficulty regarding the ventilation tubing, but
al so was apprised of all the various circunmstances which caused
the problem The operator's failure to renmedy the situation
despite continual suggestions fromthe inspector can only be
characterized as aggravated conduct. The inspector's findings of
unwarrant abl e failure are affirned.
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Based upon the foregoing evidence | further find the opera-
tor is guilty of high negligence.

Since the inspector's findings of violations and of unwar -
rantability are valid, the requirenments of section 104(d)(2) are
satisfied and the subject orders are upheld. UMM v. Kl eppe, 532
F.2d 1403 (D. C. Cir. 1976); dd Ben Coal, 1 FMSHRC 1954, 1959
(Dec. 1979); Eastern Associated Coal Corp., 13 FMSHRC 902, 911
(June 1991).

It is well established that hearings before the adm nistra-
tive law judges of this Conm ssion are de novo and that the
judges are not bound by penalty assessnments proposed by the
Secretary. Sellersburg Stone Co. v. Federal M ne Safety and
Heal th Revi ew Commi ssion, 736 F.2d 1147 (7th Cir. 1984); Consoli -
dation Coal Conpany, 11 FMSHRC 1935, 1939 (Cct. 1989). In
deternmining the appropriate penalty amounts for these orders, |
bear in nmind that the findings of significant and substantia
have been del eted. However, the violations were serious and
resulted from high negligence. Taking into account these crite-
ria and the others to which the parties have stipulated, | find
that a penalty of $900 is justified for each of the subject
wi t hdrawal orders.

The post-hearing briefs filed by the parties have been
reviewed. To the extent the briefs are inconsistent with this
decision, they are rejected.

ORDER

It is ORDERED that the findings of significant and substan-
tial for Order Nos. 3716170, 3716171, and 3716172 be VACATED

It is further ORDERED that the findings of unwarrantable
failure for Oder Nos. 3716170, 3716171, and 3716172 be AFFI RMED.

It is further ORDERED t hat Order Nos. 3716170, 3716171, and
3716172 be AFFI RVED.

It is further ORDERED that a penalty of $2,700 be ASSESSED
and that the operator PAY $2,700 within 30 days of the date of
thi s decision.

Paul Merlin
Chi ef Adm nistrative Law Judge
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Di stri bution:

Robert S. Wl son, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 4015 W/ son Boul evard, Room 516, Arlington, VA 22203
(Certified Mail)

Dani el E. Rogers, Esq., Consol Inc., Consol Plaza, 1800 Washi ng-
ton Road, Pittsburgh, PA 15241-1421 (Certified Mail)

M. Robert C. More, UMWMA, Rt. 5, Box 207, Mrgantown, W 26505
(Certified Mil)
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