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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

COSTAI N COAL, I NC.,
Cont est ant
V.

SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
Respondent

SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
Petitioner
V.

COSTAI N COAL, INC.,
Respondent

Appear ances: Carl B. Boyd,
the Operator;

Mary Sue Tayl or,

CONTEST PROCEEDI NG
Docket No. KENT 92-332-R
Citation No. 3550973;
2/ 11/ 92
Baker M ne
M ne | D 15-14492
ClVIL PENALTY PROCEEDI NGS

Docket No. KENT 92-412
A. C. No. 15-13920-03736

Docket No. KENT 92-450
A. C. No. 15-13920-03730

Docket No. KENT 92-451
A. C. No. 15-13920-03731

Pyro No. 9 Wheatcroft M ne

Docket No. KENT 92-413
A. C. No. 15-14492-03602

Baker M ne

Hender son, Kentucky, for

O fice of the Solicitor,

U. S. Departnent of Labor, Nashville, Tennessee,

for the Secretary.

Bef ore: Judge Maurer

STATEMENT OF THE CASE

Cont estant, Costain Coal,

(Costain), filed a Notice of

Contest chall enging the issuance of Citation No. 3550973 at its

Baker M ne (Docket No. KENT 92-332-R).

The Secretary of Labor
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(Secretary) subsequently filed a petition seeking a civil penalty
of $50 for the violation charged in that contested citation
(Docket No. KENT 92-413).

Pursuant to a notice of hearing, these two cases were
consolidated for hearing and decision with three other Costain
civil penalty cases froma different m ne and were heard on
Cctober 14, 1992, in Owensboro, Kentucky.

At that hearing, the parties proposed to settle the majority
of the citations pertaining to the Pyro No. 9 Weatcroft M ne.
In Docket No. KENT 92-412, there was a single section 104(a)
citation; Citation No. 3553122 charged a violation of 30 C.F.R
O 75.316 and the Secretary originally proposed a $276 penalty
The parties now propose to settle this case with the paynent of a
$50 civil penalty. |In Docket No. KENT 92-450, the parties
propose to settle 9 out of the 10 section 104(a) citations
i ncl uded:

Cl TATI ON NO. 30 C.F.R SECTION ASSESSED PROPOSED
3549963 75. 1725 $178 $ 50
3549764 75. 316 276 276
3549765 75. 316 276 50
3549767 75. 316 20 20
3549961 75. 1403- 5( g) 178 50
3550236 75. 1403- 5( g) 63 50
3546406 75. 220 311 50
3546407 75. 316 213 213
3549768 77. 408 178 178

In Docket No. KENT 92-451, The parties propose to settle all four
of the included citations on the foll ow ng basis:

CI TATI ON NGO 30 C.F.R SECTION ASSESSED PROPCSED
3549771 75. 400 $192 $135
3549964 75. 316 178 178
3546409 75. 220 178 50
3549973 75. 316 311 311

Based on the representations of the parties and the tria
testinmony, | conclude that the proffered settlenent is
appropriate under the criteria contained in section 110(i) of the
Mne Act. The financial ternms of this settlenment agreenent wll
be factored into ny order at the end of this decision
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There remai ned for mnmy decision at the conclusion of the
hearing, two section 104(a) citations: Citation No. 3550973;
contested in Docket No. KENT 92-332-R and assessed in Docket No.
KENT 92-413, and Citation No. 3549766, assessed in Docket No.
KENT 92-450.

Both parties subsequently briefed the issues concerning the
af orenentioned two citations and | have consi dered those al ong
with the entire record herein. | make the follow ng deci sion.

DI SCUSSI ON AND FI NDI NGS

l. Docket No. KENT 92-332-R; KENT 92-413: Citation
No. 3550973

Citation No. 3550973, issued pursuant to section 104(a)
of the Act, alleges a violation of the mandatory standard at
30 CF.R 0O 75.316 and charges as foll ows:

A review of the currently approved Methane and
Dust Control Plan for this mne dated October 21, 1992
(sic) and a resubmittal dated January 15, 1992 reveal ed
sone deficient provisions. Letters dated Decenber 19,
1991 and January 16, 1992 were nmmiled to and received
by the operator requesting that these deficiencies be
corrected and to include themin an anended plan. In
the letter to the operator dated January 16, 1992 the
operator was advised that failure to comply with the
requests would result in revocation of the Methane and
Dust Control Plan in its present form As of this date
the requested corrections have not been included in an
anmended plan. This mne is now operating w thout an
approved Met hane and Dust Control Pl an

In a nutshell, Costain is charged with operating w thout an
approved nethane and dust control plan for the Baker M ne at
| east as of 0715, February 11, 1992. O course, it is not quite
that sinple. Costain had submitted a plan for the Baker M ne for
approval back on July 2, 1991. The conpany was notified by the
Di strict Manager on Cctober 21, 1991, that the submitted plan had
been revi ewed and had nmet review criteria. Tentative approval of
the plan was granted at that tinme until such later tinme as an on-
site plan review could be conducted by MSHA. The operator was
also notified at this tine that: "Should any significant
deficiencies be detected in the Methane and Dust Control Plan
during an inspection or investigation, this approval nmay be
revoked and a revised plan shall be required.”
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The on-site plan review was conmpl eted by MSHA on Decenber 9,
1991. On Decenber 19, 1991, the District Manager notified the
conpany that the plan submitted by themon July 2, 1991, no
| onger nmet reviewcriteria. The letter further advised that the
pl an needed to be revised by the inclusion of three itens that
were unrelated to dust control (and thus to the case at bar).

Costain submtted a revised plan dated January 15, 1992 that
created a new probl em which becane the focus of this case, and
approval of the revised plan was denied. The letter to Costain
fromthe District Manager dated January 16, 1992, stated in
pertinent part as foll ows:

Your statenments under (active working sections) P. 3/4
item(h) "calciumchloride or water with wetting agent
shall be applied as needed to haul age roads and supply
roads to maintain respirable dust at 2 MG M3 or |ess
except for roadways in intake airways within 200 feet
out by the working faces which will be treated as needed
to maintain respirable dust to 1 Md M3 or |ess" and
under (areas other than active working sections),

Page 2 item4, "water with wetting agent or cal cium
chloride shall be applied as needed to maintain
respirable dust to 2 M M3 or | ess except for haul age
ways in intake airways within 200 feet outby the

wor ki ng faces which will be treated as needed to

mai ntain respirable dust to 1 M3 M3 or |ess", are
unaccept abl e because they cannot be routinely checked
during the six nmonth review

The District Manager further advised by that January 16,
1992 letter that Costain had 10 days after receipt of this I|atest
di sapproval within which to submt a plan suitable for approval
He further enphasized to the conmpany that failing to submit such
an approvable plan would result in the revocation of their
present plan and would place themin the position of operating
wi t hout an approved Methane and Dust Control Plan. He warned
that: "Operating after the revocation date is a violation of the
standard requiring an approved plan."

Costain, for its part, admts that at the nonent the
citation was issued on February 11, 1992, it was, in fact,
operating wi thout an approved plan. But, Costain disputes that a
vi ol ation occurred, in any event, because they argue the plan
whi ch had been submitted to the District Manager was a valid and
accept abl e pl an which shoul d have been approved. Costain urges
that the District Manager's refusal to approve the plan was an
abuse of discretion and the citation should therefore be vacated.
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MSHA personnel had several discussions with Costain
management between January 16, 1992, and February 11, 1992,
concerning plan | anguage that the District Manager woul d approve.
In fact, Costain was expecting and perhaps wel comed the citation
when it finally cane on February 11. A plan which contained
accept abl e | anguage was submitted within 30 mnutes after the
citation at bar was issued. It was given final approval by the
Di strict Manager on February 12, 1992. This plan, as finally
revi sed and approved, sinply stated that: "Water with wetting
agent or calciumchloride shall be applied as needed to contro
the dust.” This sinple provision replaced the unacceptable
| anguage in both of the two virtually identical paragraphs quoted
above fromthe District Manager's January 16 letter

The Secretary justifies her insistence on this substituted
| anguage on the principle that MSHA policy requires that all plan
| anguage be enforceabl e using current technol ogy. For
enforcenent purposes, MSHA cannot at this time take an
i nst ant aneous or "snapshot" nmeasurement of the dust level in a
specific area. The substituted provision, on the other hand,
does not require a dust sanple (which could take a one to five
day period to obtain) before a violation of the provision could
be i ssued. And, of course, once the sanpling process was
underway, the operator would be aware and could easily take
extraordi nary steps, such as constant watering of the roadway
being tested, to skew the result.

However, it is also true, as the operator conplains, that
this type of provision is totally subjective, wthout any
obj ective standards or bench marks to neasure the inspector's
opi ni on agai nst. At what point does the roadway becone too
dusty? At what point is the dust not under control? However
having said this, | would note that the regulatory standards in
the mning industry are replete with exanples of subjective
prescriptions and proscriptions and | believe that experienced
coal mine inspectors as well as certified coal nmine exam ners and
foremen can adequately and fairly evaluate the condition of the
roadways based on their many years of experience to deternmine if
the roadways are sufficiently treated to control the dust.

Citation No. 3550973 was issued only after a |ong process of
negoti ati on concerning the dust control plan at this mne. | am
satisfied that MSHA and Costain had an adequate opportunity to
di scuss the various provisions of the plan and propose | anguage
that might be acceptable to both parties. The failure of Costain
to incorporate a dust control provision acceptable to the
Di strict Manager into their proposed plan within a reasonabl e
anount of time inevitably led to the citation which was issued in
this case. | understand the operator's concern, but, in the end,
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I concur with the Secretary that public policy requires that any
provi sion included in an MSHA-approved plan be enforceable. |If
it is not, it is worse than usel ess.

The plan | anguage finally approved by MSHA sinply requires
the m ne operator to take steps to allay the dust which is
created on dry underground roadways. It is relatively easy to
conply with or to enforce, if necessary. Therefore, | find
MSHA's District 10 Manager to have operated well within the
bounds of his discretionary authority to approve/di sapprove dust
control plans in this instance.

Accordingly, since Costain was adnmttedly operating w thout
an approved plan, Citation No. 3550973 | S AFFI RVED, the
operator's contest of the sane IS DENIED and a civil penalty of
$50 wil | be ordered, as originally proposed by the Secretary.

Il. Docket No. KENT 92-450: Citation No. 3549766

Citation No. 3549766, issued pursuant to section 104(a) of
the Mne Act, alleges a violation of 30 CF.R 0O 75.316 and
charges as foll ows:

Wat er or cal ciumchloride has not been applied to
the supply road to the #4 unit ID-004 |Ist East off 2nd
M North for a distance of 1,000 ft. Roadway dust was
observed in suspension creating a hazy condition
agai nst a lighted background.

The approved Methane and Dust Control Plan for the Pyro
No. 9 Wheatcroft Mne at the time the instant citation was issued
contained a provision substantially simlar to that finally
approved in the plan discussed in Section | of this decision.

Essentially, Costain is charged with having failed to
sufficiently wet down or otherw se suppress dust along a supply
road in violation of its dust control plan. |Inspector Witfield,
who issued this citation, was traveling in a golf cart on a mne
supply road at the tinme he observed the violation. He saw dust
being raised on the road froma scoop and another golf cart which
created a hazy condition against a |lighted background. The
i nspector testified that the dust involved was "roadway dust,
rock dust, probably clay.”" He further opined that "[i]t is not
coal dust. There may be sonme coal dust mxed in, but it is
basically rock dust and fire clay."

Cost ai n does not dispute the fact of violation of the cited
standard. Rather, they contest only the "significant and
substantial" special finding that was nade.
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A "significant and substantial" violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health hazard."
30 CF.R [0O814(d)(l). A violation is properly designated
significant and substantial "if based upon the particular facts
surroundi ng the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or
illness of a reasonably serious nature." Cenent Division
Nati onal Gypsum Co., 3 FMSHRC 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Commi ssion explained its interpretation of the term "significant
and substantial™ as follows:

In order to establish that a violation of a
mandatory safety standard is significant and
substantial under National Gypsumthe Secretary of
Labor must prove: (1) the underlying violation of a
mandatory safety standard; (2) a discrete safety
hazard--that is, a measure of danger to safety--
contributed to by the violation; (3) a reasonable

i kelihood that the hazard contributed to will result
in an injury; and (4) a reasonable |ikelihood that the
injury in question will be of a reasonably serious

nat ure.

In United States Steel M ning Conmpany, Inc., 7 FMSHRC 1125,
1129 (August 1985), the Conmission stated further as follows:

We have explained further that the third el ement of the
Mat hies formula "requires that the Secretary establish
a reasonabl e |likelihood that the hazard contributed to
will result in an event in which there is an injury."
US. Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984). We have enphasi zed that, in accordance with the
| anguage of section 104(d)(1), it is the contribution
of a violation to the cause and effect of a hazard that
nmust be significant and substantial. U S. Steel M ning
Conpany, Inc., 6 FMSHRC 1866, 1868 (August 1984);

U.S. Steel Mning Company, Inc., 6 FMSHRC 1573, 1574-75
(July 1984).

In this case, the violation is a given and the discrete
safety hazard identified is an indisputable health hazard to sone
degree for the miners who nmust breathe in this dusty environment.
However, after that the Secretary's burden of proof becomes nore
difficult because of the very subjective nature of the cited plan
provi sion that she insists is necessary to nmake it enforceable as
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a practical matter by her inspectors on the scene. By including
a provision that can be cited on the spot (and get the dust
abated) on purely subjective grounds, she is giving up the nore
ri gorous collection of evidence that could perhaps easily
establish the third elenment of the Mthies fornula.

The Secretary carries the burden of proof to show by a
preponderance of the conpetent evidence in the record that
breat hi ng the dust observed in the roadway by Inspector Whitfield
wWill result in an injury or illness of a reasonably serious
nature. The record evidence, however, is to the effect that the
maj or health concern with dust is with respirable dust, and there
has been no definitive showing that there was any respirabl e dust
i nvol ved with the observed dust being "kicked-up"” by the
equi pnment which the inspector cited. W do have the genera
opi nion testinmny of two of the Secretary's w tnesses that
wher ever you have dust in suspension, you have respirabl e dust.
But | note that neither of these gentlenmen observed the cited
condition and in any event their opinion is not quantifiable. It
nmust be renenbered that sone concentration of respirable dust is
al | owabl e under the applicable regulatory standards. Whether or
not the dust observed in suspension by Inspector Witfield
contai ned respirable dust in excess of the allowable

concentration is unknown by anyone, even if we assune that "sone"
respirabl e dust was in suspension.
Accordingly, | find and conclude that there are insufficient

facts proven in this record to support an S&S special finding in
this case.

Therefore, Citation No. 3549766 | S AFFI RMED as a non S&S
violation of 30 CF.R [0 75.316 and a civil penalty of $100 will
be assessed as appropriate under the criteria contained in
section 110(i) of the Mne Act.

ORDER

Costain Coal, Inc., shall within 30 days of the date of this
deci sion, pay the sum of $1811 as a civil penalty for the
vi ol ati ons found herein. Upon paynment of the civil penalty,
t hese proceedi ngs are DI SM SSED

Roy J. Maurer
Adm ni strative Law Judge
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Di stri bution:

Carl B. Boyd, Jr., Esqg., 223 First Street, Henderson, KY 42420
(Certified Mil)

Mary Sue Taylor, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 2002 Richard Jones Road, Suite B-201, Nashville, TN
37215 (Certified Mil)
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