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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON
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DONALD PORTER, : DI SCRI M NATI ON PROCEEDI NG
Conpl ai nant :
V. : Docket No. KENT 93-60-D

PI KE CD 92-11
NORTH STAR CONTRACTORS, | NC.
Respondent : M ne No. 4

DECI SI ON

Appear ances: M. Donald Porter, Deboard, Kentucky, pro se;
Keith Bartley, Esq., Prestonsburg, Kentucky, for
Respondent .

Before: Judge Wei sberger
Statement of the Case

This case is before ne based on a Conplaint filed by Donald
Porter alleging that he was discrininated agai nst by North Star
Contractors, Inc., ("North Star"), in violation of Section 105(c)
of the Federal M ne Safety and Health Act of 1977, ("the Act") 30
U S.C 0O815(c). Pursuant to Notice, the case was heard in
Hunti ngton, West Virginia on January 6, 1993, and the transcript
of the hearing was filed February 8, 1993. At the hearing,

M. Donald Porter appeared pro se and testified in his behalf.

W liam Johnson also testified on behalf of the Conplainant. At
the concl usi on of Conpl ai nant's case, Respondent nmade a Mdtion
for summary decision. After listing to argunment on the notion

I rendered a bench decision dismssing this case. The

decision, with the exception of mnor corrections not relating to
matters of substance, is set forth as foll ows:

| have reached a decision in this mtter and
wi sh to place the decision on the record at this tine.
The Conpl ainant in this case, Donald Porter, on July
27, 1992, was working as an operator of a miner for
North Star Contractors, Inc. On that day, nothing
unusual had occurred and all the operations were
normal. M. Porter operated his continuous mner in
the nunber five heading, entered a break in the nunber
si x headi ng and then proceeded to cut headi ngs one and
two in breaks off of the No. 6 heading. In cutting
headi ng nunber two after taking a cut he noticed a hole
in the mddle of the break approximtely two feet in
di aneter.
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After making the cut in heading nunmber two, he
noti ced his foreman, Eugene WIIlians, was hollering at
hi m and he heard himsay, "lI'mreally proud of you
boys". After that M. WIlliams then turned to the
hel per of Donald Porter, M. WIIly Johnson, and told
himthat the could not understand why Donal d woul d do
sonmething |ike that. M Porter then said that he was
going to the house, |left the underground m ne and went
hone.

As | stated at the comrencement of the hearing, in
order to establish a case of discrimnation under
section 105(c) of the Act the Conplainant, and I'm
quoting at this point fromBoswell v. National Cenent
Conpany, 14 FMSHRC 253 at 257,

...bears the burden of persuasion that he
engaged in protected activity and that the
adverse action conpl ai ned of was notivated in
any part by that activity. The Secretary on
behal f of Pasula v. Consolidation Coa
Conpany, 2 FMSHRC 2786, 2797-2800 (Cctober
1980) rev'd on other grounds, sub nom

Consol idation Coal Conpany v. Marshall, 663
F.2d 1211, (3rd Cir. 1981); and Secretary on
behal f of Robinette v. United Castle Coa
Conpany 3 FMSHRC 803, 817-818 (April 1981).
The operator may rebut the prima facie case
by showi ng either that the protected activity
occurred or that the adverse action was in no
part notivated by the protected activity. |If
an operator cannot rebut the prima facie case
inthis matter, it may neverthel ess defend
affirmatively by proving that it would have
taken the adverse action, in any event, on
the basis of the mner's unprotected activity
al one. Pasul a, supra, Robinette, supra. See
al so Eastern Associ ated Coal Corporation v.
FMSHRC 813 F.2d 639, 642, (4th Cir. 1987);
Donovan v. Stafford Construction, 732 F.2d
954, 958-959, (D.C. Cir. 1984); Boich v.
FMSHRC 719 F.2d 194, 195-196, (6th Cr

1983), specifically approving the
Commi ssi on's Pasul a- Robi nette test).

I note in this case first of all that the foreman
did not expressly fire M. Porter and indeed did not
make any conpl aints against himat this point. There
is no evidence that the Conpany took any adverse action
against M. Porter. There were no remarks that
M. WIlianms nade to M. Porter that could, in any way,
be interpreted as indicating that M. Porter was fired
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or that any other adverse action was being taken
agai nst him Al so, although the |aw provides that a
wor k refusal could be considered as a protected
activity, "the m ner nust have a good faith and
reasonabl e belief that the work in question is
hazar dous, See generally Robinette supra, 3 FMSHRC at
807-812". Boswell, supra at 258. In addition

Once it is deternmined that a mner has
expressed a good faith and reasonabl e concern
the analysis shifts to an eval uati on of

whet her the operator has addressed the
mner's concern in a way that his fears
reasonably shoul d have been quelled. In

ot her words the managenent explained to (the
mner) that the problemin his work area had
been corrected. Boswell, supra, at 258.

The evidence here does not established any work
refusal. There is no evidence that M. Porter was
required to performany work that was in any way
hazardous. M. Porter did not indicate that any work
was assigned to himthat he believed to be hazardous,
nor did he conmunicate to managenent any safety
concerns that he had.

For all these reasons, | find that there is no
basis under the law to sustain a case of discrimnation
under the Act and accordingly the Conplaint must be
DI SM SSED.

ORDER
It is ORDERED that this case be DI SM SSED.
Avram Wei sber ger
Adm ni strative Law Judge
Di stribution

M. Donald Porter, General Delivery, Deboard, KY 41214
(Certified Mil)

Keith Bartley, Esq., 22 Court Street, P.O Box 1378,
Prestonsburg, KY 41653 (Certified Mil)
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