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Statement of the Case
This case is before ne upon the Conplaint by Stephen D
Jungers under section 105(c)(3) of the Federal M ne Safety and

Heal th Act of 1977, 30 U. S.C. O 801 et seq., the "Act," alleging
a five day disciplinary suspension w thout pay by U S. Borax
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(Borax) in violation of section 105(c)(1) of the Act. (Footnote
1) More specifically, the Conplainant alleges that he was

unl awful Iy sus-pended wi thout pay commencing 2 hours after the
start of his work shift on August 12, 1990, and conti nuing
thereafter through his normal schedul ed work days of August 21
24, 25 and 26th. Com plainant contends the disciplinary
suspensi on was i nposed on him for having nade safety conplaints
to managenent on August 12, 1990 concerning the practice and
procedures used by Respondent's production foreman Dick Moore in
handling the sodiumdithionite fires that had been occurring in
the White 5 Mol area of the plant where Conpl ai nant had been
assigned to work that shift.

M. Jungers, the Conplainant, seeks to have his personne
record purged of the August 12, 1990, Personnel Action Notices
and (2) back pay for the 38 hours of work m ssed on August 12,
21, 24, 25 and 26, 1990 due to the suspension.

Conpl ai nant's position with Respondent U.S. Borax in August
1990 and at all relevant tinmes herein was chief production opera-
tor at Respondent's Boron MII| earning $15.99 an hour. M. Jun-
gers worked at Respondent's Boron MII for 12 years. He testi-
fied he hired on as a | aborer and within a few nmonths took a bid
under the union agreenent with ILWJ, Local 30 to Primary Process
Pl ant One, where he started as a hel per and then worked his way
through the ranks to the chief position in the matter of a year
or two.

The Respondent, U.S. Borax, is incorporated under the | aws
of Delaware as United States Borax Chemi cal Corporation.

1 Section 105(c) (1) provides:

No person shall discharge or in any manner discrim -
nat e agai nst or cause to be discharged or cause dis-
crimnation against or otherwise interfere with the
exercise of the statutory rights of any mner, repre-
sentative of miners or applicant for enploynment in any
coal or other mine subject to this Act because such
m ner, representative of mners or applicant for
enpl oynment has filed or nade a conpl ai nt under or
related to this Act, including a conplaint notifying
the operator or the operator's agent, or the
representative of the mners at the coal or other nine
of an alleged danger or safety or health violation in
a coal or other mine, or because such m ner
representative of mners or applicant for enploynent
is the subject of medical eva-luations and potentia
transfer under a standard published pursuant to
section 101 or because such miner, representative of
m ners or applicant proceeding under or related to
this Act or has testified or is about to testify in
any such proceedi ng, or because of the exer-cise by
such miner, representative of nminers or appli-cant for
enpl oyment on behal f of hinself or others of any



statutory right afforded by this Act.
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(Ex. 2). Respondent operates an open pit mine in Boron, Califor-nia, where it
extracts and refines borax.

M. Jungers as a chief operator at the Boron MII| nonitored the process
in which Iiquid borax and borate el ements are renoved and separated fromsolid
el ements such as rock and silt. M. Jungers worked in plant one at the Boron
facility, and was assigned prinmarily to an area comonly referred to as the
"mud birds." Mid birds are nechani cal devices, shaped |ike cylinders, which
separate the liquid borates fromthe non-usable rocks and silt as the first
step in the refining process.

On August 12, 1990, at the beginning of his shift, M. Jun-
gers started to performhis usual duties at the plant's nud birds area when a
fell ow enpl oyee approached himand i nformed hi mthat she had just received a
t el ephone nessage directing her to switch positions with the Conplainant. The
switch would result in
M. Jungers working at the White 5 Mol area where borax is che-
mcally treated to bleach it and nmeke it have a rich white color. This task
requires a mner such as M. Jungers to add sodiumdithionite, a potentially
hazardous chenical, to the refining process. M. Jungers, on occasion, had
performed this task before.

On August 10, 1990, two days before M. Jungers' suspension, there had
been a sodiumdithionite fire at the Wiite 5 Mol area which is the area M.
Jungers had been directed to switch to at the begi nning of his shift on August
12, 1990. M. Jungers felt that the fire had been handled in an unsafe
manner. M. Jungers believed that the production foreman at Wiite 5 Mol, Dick
Moore, used unsafe and hazardous procedures in handling sodiumdithion-ite
fires. Dick More would be M. Junger's supervisor at the Wite 5 M
facility in approximately two hours as a result of the August 12th job switch

It was undi sputed that sodiumdithionite |iberates sulfur dioxide (SO2)
when it deconposes. It deconposes when it contacts npoisture such as drops of
condensation. It deconposes when it snolders and starts to burn. (Tr. 101-
102). There was over 4,000 |bs. of sodiumdithionite in the bin at the Wite
5 Mol .

Even before the White 5 Mol facility was installed in the plant in
Sept enber 1989, Conpl ai nant and ot her enpl oyees heard of the hazards invol ved
in the use of the chemical sodiumdithion-ite. Prior to his suspension M.
Jungers had access to Occupa-tional Health Guidelines for Chem cal Hazards
(Ex. 5) and other simlar material. To show the reasonabl eness of his safety
concerns M. Jungers read into the record, page 14 of Conplain-ant's Exhibit 5
under the subheadi ng "Mjor Hazards" as foll ows:
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"Sul fur dioxide (SO2) is a highly irritating gas to the mucous menbranes
of the upper and |ower respiratory tract. Short-term high dose exposures
have resulted in work-related fatalities due to marked airway obstruction
Li qui d or gaseous sul fur dioxide can cause both skin and eye burns.™

Then continuing on the same page of Exhibit 5, under "Acute Effects", M.
Jungers read into the record the effects of expo-
sure to different concentrations of SO2 as follows: "From50 parts per
mllion, marked irritation to eyes, nose and throat and | ower respiratory
tract occurs. Exposure to a concentration of 500 parts per nmillion for 30 to
60 minutes is dangerous to life."

"A few fatalities has foll owed exposure to unknown but very high

concentrations of gas. One report describes a case of che-
m cal bronchial pneunonia that ended in death after 17 days."

M. Jungers explained that these are the types of concerns he and others
had regardi ng the hazards of exposure to SO2. He stated that concentrations
of SO2 funmes produced during a sodiumdithionite fire are dangerous and
hazardous to life.

As previously stated it is undisputed that sodiumdithionite |iberates
sul fur dioxide (SO2) when it deconposes. It deconposes when it contacts
moi sture and when it snolders and starts to burn. (Tr. 101-102).

Conpl ai nant stated that he and his fell ow workers "woul dn't seemto get
answers to a nunmber of questions such as how nmuch SO2 they were being exposed
to." (Tr. 29). Several times M. Jun-
gers had coughing fits he attributed to the SO2 funmes even when there was no
fire.

M. Jungers testified "I wanted to make sure that before I worked with
him (foreman Dick Moore) on shift again at the Wiite 5 Mol with the
possibility of a fire, that he (Dick More) was certain and | was certain that
he was certain about what the safe procedures were in handling the fire."

M. Jungers stated that one of his main safety concerns was that the
foreman, Dick More, not ask himto fight a sodiumdith-
ionite fire once it started and that he (Jungers) would be all ow
ed to be evacuated along with the other enployees and that he would be all owed
to bring the hazardous material teamin as is and was the stated conpany
policy at the tine.

Asked if there was any reason to be concerned that Dick More woul d not
foll ow conpany safety policy in handling a dithionite fire, M. Jungers
replied "Yeah. The fire we had on Friday, while we were all evacuated, and
even though we were an eighth of a mle, or a quarter -- however far it is
fromthe



~304

VWite 5 Mol, it was bad enough for us to be evacuated. He (Dick More) didn't
evacuate Chuck Jones who was working at the White 5 Mol on Friday during the
fire. "

Dick Moore tried to get Chuck Jones to fight the fire and tried to
prevent or at |least discourage himfromcalling the hazardous materials team
to fight the fire. (Tr. 34). (Ex. 8 and Ex. 9 are signed statenments of Chuck
Jones concerning the August 10, 1990 fire.)

M. Jungers testified there was a tendency by sonme people in nanagenent
to try to circunvent the conpany's policy on fighting fires in the White 5
Mol . Production foreman, Dick More, would request regular untrained and
unequi pped enpl oyees to assist in fighting sodiumdithionite fires instead of
having all the em pl oyees evacuate the area and calling the hazardous materia
teamto handle the fire.

M. Jungers testified that two days before he voiced his safety concerns
to managenent, there was a sodiumdithionite fire at the White 5 Mol. Al the
enpl oyees were evacuated approxi-mately a quarter of a nmile away except Chuck
Jones. M. Jones told M. Jungers that Dick More tried to get him (Chuck
Jones) to fight the fire and di scouraged himfromcalling the hazardous
material team (Tr. 34). He was also concerned that Dick More had stated to
Chuck Jones that he (Dick More) and Jungers (Com plai nant) had put out fires
by thenmsel ves without calling the hazardous material team

On August 12, 1990, when he heard he was to switch jobs and work at the
VWite 5 Mol M. Jungers went to the office of the production foreman on duty
at that time, Roy Beaver, to talk about his safety concerns. M. Jungers
asked Chuck Jones (a union steward) to go with himas a witness. M. Jungers
testi-fied "I was very concerned and | was pretty -- waiting till Mon-day,
whi ch woul d have been the next day to bring a concern up to Bob Del yser (Pl ant
One supervisor), who | wanted to have in ny presence, in the presence of Dick
Moore, make very certain what we were going to do in the event of another fire
because | did not want to just have Dick tell ne that we're going to do it a
certain way. | wanted to nake sure that Dick knew that | knew and the
supervi sor knew that conpany policy as to the safe procedures woul d be
followed in handling any sodiumdithionite fire." Dick Mbore was going to be
M. Jungers foreman on that part of the shift M. Jungers would be working at
the Wite 5 Ml.

M. Jungers testified as to what occurred in M. Beaver's office as
fol |l ows:

And we went to the office (of production foreman
Beaver) and tal ked about the whol e
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thing. | tal ked about what | was concerned about,
what |'ve already delineated here. Chuck nentioned
things that he thought were -- specifically needed to

be | ooked at. He nentioned the teflon Iiner, because
that's one of the ways in the past the fires had
initiated, where the Iiner would slip out, cause the
powder to miss its distribution drop and end up on top
of a mxing unit and be exposed to noisture at that

poi nt, enough to cause a fire.

So he was concerned with the lining and plus the
fact that he wasn't very confident working the area.
He was relatively newto -- he wasn't -- hadn't had a
whol e ot of training. So he was kind of scared as
far as having the fire on Friday. He was asthmatic to
begin with. He had gone through sone things, |ike he
had vonmi ted and coughed and he had a bad tinme on
Fri day when they had the fire,

He canme mainly as a -- | asked himto cone as a
Wi t ness but he began to express concerns he had too,
that since the subject was safety and from-- this is

quite of a side point to this whole case, but |'ve
never refused to work anywhere since |'ve been at
Borax. It's one of my -- one of the things that --
about rme.

And | really didn't refuse (to work at the Wite 5
Mol) that day either. The strongest words | used was
I would rather not until we can get this safety
question out of the way, my safety question being how
the fires would be handled in terns of evacuating the
person there and getting the HAZ- MAT teamto put the
fire out. .

I figured that by my exanple of saying |I'd rather
not work there for that one day that some -- | would
get the attention of Bob Delyser (and we coul d have)
the neeting with Dick Mbore. That was ny whol e
i ntention.

Roy Beaver said you -- there will be no discipline.
You won't be getting in trouble over this. He said he
woul d call sonme other people in.
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Jungers stated that his foreman, Beaver, told nme and
Chuck to go back to the dissol-vers and help them
start up a line that we were starting up. And it --
we did that. And about a half hour later we were
call ed back to the office.

And Chuck and | went back to the office. And Ben

Gray (all plant supervisor) was there. ... . And he
said we're going to take you to the gate and | -- at
t hat point Roy Beaver was there. | |ooked at Roy and

| said, what is this? And | said, Roy, what about
what we just tal ked about for 30 minutes, that there
woul d be no discipline and on down the whole |ist

t here?

He told me that he had call ed Bob Del yser at hone
and Bob had made a decision. And at that point |
said, right then | said, is it too late And he goes,
yes, it's too late. And | just said wow

|
Di scussi on

It is undisputed that there had been at least 5 fires involving sodi um
dithionite at the Wiite 5 Mol. It is also undisputed that when this chenica
burns it produces an abundance of potentially hazardous (SO2) fumes. It is
conmpany policy that the area be evacuated and a hazardous material team called
to put out the fire even if they are at home because they are exper-ienced and
have the training and the equi pment such as self-con-tained breathing
apparatus to handl e such fires.

| credit the testinmony of the Conplainant Jungers. | find he had a good
faith reasonabl e safety concern and safety com
plaints that he wanted to discuss and bring to the attention of managenent.
This is not a work refusal case. | credit M. Jun-
gers' testinony that he never refused to work anywhere on Aug-
ust 12, 1990, or any other day. He just wanted it clear to managenent that he
had a serious safety concern and rather not work at the White 5 Ml until as
he states it "until we can get this safety question out of the way, ny safety
guestion being how the fires would be handled in terns of evacuating the
person there and getting the HAZ- MAT teamto put the fire out." He wanted to
be sure that in the event of a fire, foreman Dick Moore would not require him
(Jungers) to stay and help put out the fire rather than pernit himto evacuate
the area and call the hazard-ous material teamto handle the fire.
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The evidence |l eads ne to the conclusion that M. Jungers and his fell ow
enpl oyee Chuck Jones wanted to bring to managenent's attention and di scuss
wi th managenent |egiti mate safety concerns. They did have a di scussion of
their safety concerns with | ower managenent and indicated that they preferred
not to work at the White 5 Mol until their concerns were dealt with. As soon
as they left | ower managenent (Beaver) made a call to upper man-agenent.
Upper managenent nay or may not have gotten an accurate picture of what the
situation was but neverthel ess made the deci-sion to take inmedi ate adverse
di sci plinary action agai nst
M. Jungers and Chuck Jones.

As M. Jungers aptly stated, he and Jones nade safety complaints to
managenment with the assurance from | ower managenent that there would be no
retaliation and return to the work man-agenent (Beaver) assigned to them and
30 minutes later were called into the office, taken to the gate and relieved
of their hard hats and badges.

Il
Further Discussion and Findi ngs

Section 105(c) of the Act was enacted to ensure that miners will play an
active role in the enforcenent of the Act by pro-
tecting them agai nst discrimnation for exercising any of their rights under
the Act. A key protection for this purpose is the prevention of retaliation
agai nst a mner who brings to an opera-
tor's attention hazardous conditions or practices in the work-place or engages
in other protected activity.

The basic principles governing analysis of discrimnation cases under
the Mne Act are well settled. 1In order to establish a prinma facie case of
di scrimnation under section 105(c) of the Act, a conplaining mner bears the
burden of production and proof in establishing that (1) he engaged in
protected activity and (2) the adverse action conplai ned of was notivated in
any part by that protected activity. Secretary on behalf of Pasula v. Conso-
lidation Coal Co., 2 FMSHRC 2786, 2797-2800 (Cctober 1980), rev'd on other
grounds sub nom Consolidation Coal Co. v. Marshall, 663 F.2d 1211 (3rd Cir
1981); Secretary on behalf of Robinette v. United Castle Coal Co., 3 FMSHRC
817-18 (April 1981). The opera-
tor may rebut the prim facie case by show ng either that no pro-
tected activity occurred or that the adverse action was in no part notivated
by protected activity. |f an operator cannot re-
but the prima facie case in this manner, it neverthel ess may de-
fend affirmatively by proving that it also was notivated by the mner's
unprotected activity and woul d have taken the adverse action in any event for
the unprotected activity alone. Pasula, supra; Robinette, supra. See also
Eastern Assoc. Coal Corp. v. FMSHRC, 813 F2d 639, 642 (4th Cir. 1987); Donovan
v. Stafford
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Construction Co., 732 F2d 954, 958-59 (D.C. Cir. 1984); Boich v. FMSHRC, 719
F2d 194, 195-96 (6th Cir. 1983) (specifically approv-

ing the Conmi ssion's Pasul a-Robinette test). Cf. NLRB v. Trans-

portation Managenment Corp., 462 U. S. 393, 397-413 (1983) (approv-

ing nearly identical test under National Labor Rel ations Act).

Direct evidence of actual discrimnatory notive is rare. Short of such
evi dence, illegal notive may be established if the facts support a reasonable
i nference of discrimnatory intent. Secretary on behalf of Chacon v. Phel ps
Dodge Corp., 3 FMSHRC 2508, 2510-11 (Novenber 1981), rev'd on other grounds
sub nom Donovan v. Phel ps Dodge Corp., 709 F2d 86 (D.C. Cirl 1983); Samrmns
v. Mne Services Co., 6 FMSHRC 1391, 1398-99 (June 1984). As the Eighth
Circuit analogously stated with regard to discri-

m nation cases arising under the National Labor Relations Act in NLRB v.
Mel rose Processing Co., 351 F.2d 693, 698 (8th Cir. 1965):

It would indeed be the unusual case in which the
link between the discharge and the (protected)
activity could be supplied ex- clusively by direct
evidence. Intent is subjective and in many cases the
di scrim n-
ation can be proven only by the use of cir-
cunstanti al evidence. Furthernore, in ana- |yzing the
evi dence, circunstantial or direct, the [NLRB] is free
to draw any reasonabl e inferences.

Circunstantial indicia of discrimnatory intent by a mne operator
agai nst a conpl aining mner include the follow ng: know edge by the operator
of the miner's protected activities; hostility towards the m ner because of
his protected activity; coincidence in tine between the protected activity and
t he adverse action conplained of; and di sparate treatnment of the conpl ai ning
m ner by the operator. Chacon, supra at 2510. See also Boich v. FMSHRC, 719
F.2d 194 (6th Cir. 1983); and Donovan v. Stafford Construction Conpany, No.
83-1566 D.C. Cir. (April 20, 1984) (specifically approving the Conm ssion's
Pasul a- Robi nette test). See also NLRB v. Transportati on Managenent
Corporation, 462 U. S. 393, (1983), where the Suprenme Court approved the NLRB's
virtually identical analysis for discrimna-
tion cases arising under the National Labor Relations Act.

On the basis of the nost credi ble evidence presented I find that this is
not a work refusal case. M. Jungers sinply wanted to bring to nmanagenent's
attention legitimte safety concerns and either through a deliberate intent to
retaliate against M. Jun-
gers for this protected activity or possibly through a negligent
m sunder st andi ng of the true facts on the part of higher



~309

management, M. Jungers was "taken to the gate" and relieved of his badge and
hard hat approximately 30 nminutes after he voiced his safety concerns and
conpl ai nts to managenent.

It is clear fromthe Commi ssion's analysis in Chacon, supra, that the
coincidence in tinme between the protected activity and adverse action such as
we clearly have in this case is strong circunstantial evidence of the
retaliatory notivation for the disciplinary suspensi on Respondent inposed on
M. Jungers.

On careful evaluation of all the evidence | find M. Jungers was "taken
to the gate" on August 12, 1990, and suspended in re-
taliation for M. Jungers' protected activity. Respondent failed to rebut M.
Jungers' prim facie case. Respondent also failed to prove as an affirmative
defense that it would have discharged M. Jungers in any event for his
unprot ected conduct al one.

In sum on the basis of the preponderance of the nobst credi-
bl e evidence |I find that Respondent suspended M. Jungers in re-
taliation for engaging in protected activity in violation of section 105(c) of
the Act.

111
Ti mel i ness

Al t hough the issue of the tinmeliness of M. Jungers' com
pl ai nt was not raised at the hearing, Respondent in its answer contends that
"Jungers failed to tinmely file his conplaint with the Secretary.” The
vi ol ati on of section 105(c) occurred during the period August 12 - 26, 1990,
M. Jungers filed his conplaint on Cctober 30, 1990. Thus it was filed just a
few days in excess of the 60 days period specified in section 105(c)(2).

The purpose of this tinme limt is to avoid stale clains, but a late
filing may be excused. The tinme |limt in section 105(c)(2) is not
jurisdictional in nature. Christian v. South Hopkins Coal Conpany, 1 FMSHRC
126, 134-136 (April 1979); Bennett v. Kaiser Al um num & Chem cal Corporation
3 FMSHRC 1539 (June 1981); Secretary v. 4-A Coal Conpany, Inc., 8 FMSHRC 240
(Febru-ary 1989).

The Conmi ssion has indicated that dism ssal of a conplaint for late
filing is justified only if the Respondent shows material, |egal prejudice
attributable to the delay. Cf. Secretary/Hale v. 4-A Coal Conpany, Inc.
supra. No such showi ng has been made here. Under the facts and circunstances
presented at the hearing in this case the late filing is excused. Respond-
ent's request for dismssal ofthe conplaint is denied.
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Concl usi ons of Law

1. Jurisdiction over this action is conferred upon the Federal M ne
Saf ety and Heal th Revi ew Commi ssion under section 105(c) and section 113 of
t he Act.

2. Respondent's Boron MII| is a mne, as defined in section 3(b) of the
Act, and its products affect comerce under section 4 of the Act.

3. Respondent at all relevant tines was an operator within the meaning
of section 3(d) of the Act.

4. Steven D. Jungers was a miner at all relevant times within the
meani ng of section 3(g) of the Act.

5. M. Jungers engaged in protected activity when on Aug-
ust 12, 1990 he brought to Respondent's attention his safety con-
cerns and conplaints. At the tine he articulated his safety concerns he had a
good faith reasonable belief as to the hazards invol ved.

6. M. Junger's claimis not barred by his failure to file a witten
conplaint within 60 days of his suspension

7. M. Jungers' suspension was directly notivated at least to a |large
extent by his articulation to nanagenent his safety concerns and conpl ai nts.

ORDER

Based on the above findings of fact and conclusions of law, it is
ORDERED:

1. Respondent shall pay to Conpl ai nant Steven D. Jungers within 30 days
of the date of this decision the sum of $569.62 representing back pay for 38
hours of work m ssed during the suspension beginning on August 12, 1990, with
interest thereon in accordance with the Conm ssion decision in Local Union
2274, UMM v. dinchfield Coal Co., 10 FMSHRC 1493 (1988) aff'd, 895 F2d 773
(D.C. Cir. 1990) calculated proximate to the time paynent is actually made.
In that case interest was calculated at the short-termfederal rate used by
I nternal Revenue Service for the underpayment and overpaynent of taxes plus 3
per cent age points.
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2. Respondent shall expunge fromits personnel records maintained on
Steven D. Jungers the Personnel Action Notices of August 1990 and all
references to the August 1990 suspension of Steven D. Jungers.

August F. Cetti
Adm ni strative Law Judge

Di stri bution:

M. Stephen D. Jungers, 16966 Bellaire Avenue, North Edwards, CA 93523
(Certified Mail)

M chael G MGui nness, Esq., O MELVENY & MYERS, 400 South Hope Street, Los
Angel es, CA 90071-2899 (Certified Mil)
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