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SECRETARY OF LABOR, : Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MsSHA) , : Docket No. CENT 92-358-M
Petitioner : A. C. No. 39-00226-05506
V.
CONCRETE MATERI ALS, : Summit Pit
Respondent :

ORDER DI SAPPROVI NG SETTLEMENT
ORDER TO SUBM T | NFORMATI ON

Bef or e: Judge Merlin

This case is before nme upon a petition for assessment of a
civil penalty under section 105(d) of the Federal M ne Safety and
Heal th Act of 1977. The Solicitor has filed a notion to approve
settl enent of the one violation involved in this case. The
Solicitor seeks approval of a reduction in the penalty anount
fromthe original proposal of $690 to $50.

Citation No. 3909835 was issued for a violation of 30 C F.R
0 56. 12067 because the fence surrounding an electrical substatio
was not six feet in height. According to the citation, the sub-
station contai ned six nounted transforners wi th exposed energized
conmponents. The inspector concluded that contact with the ener-
gi zed high voltage conponents mght result in a fatality. In her
notion the Solicitor alleges that negligence is |l ess than origi-
nal |y assessed and that because the violation was unlikely rather
than likely to contribute to an accident the significant and
substantial designation should be del eted.

The Solicitor however, gives no reasons to support the
concl usi ons she woul d have the undersigned adopt. She has
instead filed her usual formmotion. |In this instance where the
Solicitor recomends a 93% reduction in the penalty anount she
must do nore. Even nore inportantly, a $50 penalty woul d be
totally at variance with what the i nspector wote on the citation
which would require a far higher penalty under the criteria set
forth in section 110 (i) of the Act.

The Solicitor is rem nded that the Conm ssion and its judges
bear a heavy responsibility in settlement cases pursuant to
section 110(k) of the Act. 30 U S.C. 0O 820(k); See, S. Rep. No.
95-181, 95th Cong., 1st Sess. 44-45, reprinted in Senate Subcom
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mttee on Labor, Committee on Human Resources, 95th Cong., 2d
Sess., Legislative History of the Federal Mne Safety and Heal th
Act of 1977, at 632-633 (1978). It is the Commission's responsi-
bility to determ ne the appropriate anmount of penalty, in accor-
dance with the six criteria set forth in section 110(i) of the
Act. 30 U .S.C [O820(i); Sellersbhurg Stone Conpany v. Federa

M ne Safety and Heal th Revi ew Conmi ssion, 736 F.2d 1147 (7th Cr
1984) .

Based upon the Solicitor's notion, | cannot concl ude that
the recommended penalty of $50 is warranted. The Solicitor nust
provi de explicit reasons for the action she wi shes this Comm s-
sion to undert ake.

In light of the foregoing, it is ORDERED that the notion for
approval of settlenent be DEN ED

It is further ORDERED that within 30 days of the date of
this order the Solicitor submit additional information to support
her motion for settlement. Otherwise this case will be assigned
and set for hearing.

Paul Merlin
Chi ef Admi nistrative Law Judge
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