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SECRETARY OF LABOR, : Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) : Docket No. WEVA 92-1054
Petitioner : A. C. No. 46-01455-03902
V.

CONSCLI| DATI ON COAL COMPANY,
Respondent : OCsage No. 3

DECI SI ON APPROVI NG SETTLEMENT
ORDER TO MODI FY
ORDER TO PAY

Before: Judge Merlin

The above-captioned case was the subject of an extensive
conference call between the undersigned and the parties on
February 1, 1993. On February 5, 1993, the Solicitor filed a
notion to approve settlenment of the six violations involved in
this case. The originally assessed penalties were $1,725 and the
proposed settlenents are for $1, 052.

The Solicitor advises that the operator has agreed to pay
the originally assessed penalties for five of the violations,
Citation Nos. 3718022, 3718025, 3718184, 3718185, and 3718186.
The Solicitor requests that Order No. 3718027, be nodified froma
104(d) (2) order to a 104(a) citation and the penalty reduced from
$851 to $178. The Solicitor advises that the degree of fault was
not as high as originally thought. The cited conbustible materi -
als were not immediately renoved so as to acconplish abat enent
because the miner on the section had been assigned to abate
anot her nmore serious violation. Therefore, although the operator
was at fault its conduct cannot be characterized as "aggravated"
as that term has been interpreted and applied by the Conm ssion
to establish unwarrantable failure. Westnoreland Coal Co., 7
FMSHRC 1338 (Sept. 1985); Emery M ning Corp., 9 FMSHRC 1997 (Dec.
1987). The agreed upon settl enent reached at the February 1
conference call, wherein the reasons for the nodification and
reducti on were di scussed, was approved by the undersigned.

I have considered the representati ons and docunentation
subnmitted in this case along with the discussions on February 1,
and | conclude that the proffered settlements are appropriate
under the criteria set forth in section 110(i) of the Act.

In I'ight of the foregoing, the nmotion for approval of
settlenments i s GRANTED.



~425

It is ORDERED that Order No. 3718027 be MODI FIED from a
104(d)(2) order to a 104(a) citation and to reduce negligence
from high to noderate.

It is further ORDERED that the operator pay a penalty of
$1,052 within 30 days of the date of this decision.

Paul Merlin
Chi ef Adm nistrative Law Judge

Distribution: (Certified Mil)

Robert S. WIlson, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 4015 W/l son Blvd., Arlington, VA 22203

Dani el Rogers, Esq., Consol Inc., Consol Plaza, 1800 Washi ngton
Road, Pittsburgh, PA 15241-1421
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