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Appear ances: Gretchen Lucken, Esqg., Ofice of the Solicitor
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Kurt A. Mller, Esq., Thorp, Reed and Ar st r ong,
Pi ttsburgh, Pennsylvania, for Respondent WP Coa

Conpany;
No appearance on behalf of Top Kat M ning,
Inc., or Bear Run Coal, Inc.

Bef or e: Judge Melick

This case is before ne upon the petition for civil penalty
filed by the Secretary of Labor pursuant to section 105(d) of
the Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801
et seq., the "Act", charging Top Kat Mning, Inc., (Top Kat) and
WP Coal Company (WP) as mine operators and Bear Run Coal, Inc
(Bear Run) as a successor-in-interest with two safety viol ations
at the No. 21 Mne and seeking civil penalties for those
vi ol ations. (Footnote 1) The Secretary's notion to w thdraw
Citation No. 3136609 was granted and, as the petition has
been anmended,

1 This civil penalty case is one of at |east 138 separate cases
filed by the Secretary against WP at the No. 21 M ne

Since the threshold issues presented herein are comon to al

of the cases this case was sel ected upon agreenent of the parties
to litigate those conmon issues as a "test case" and the others
have been placed on stay pending final disposition of this case.
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only one violation under the mandatory standard at 30 C.F. R

0 77.200 renmins at issue.(Footnote 2) At hearing the petition
for civil penalty against Top Kat and Bear Run were dism ssed for
failure to execute service on those parties. Accordingly, only
the liability of WP as an operator of the No. 21 M ne remains

at issue.

Backgr ound

It is not disputed that during relevant tines WP was
engaged in the business of purchasing coal from contract
m ni ng conpani es, processing that coal at a WP preparation
pl ant, and selling and distributing the coal to the Weeling-
Pittsburgh Steel Corporation. WP s offices and its preparation
pl ant are located in Logan County, West Virginia. These are
its only facilities. WP |leases the mineral rights to six deep
m nes in Logan County and has contract mining agreements with
five different contract mning conpanies. Under those
agreenents, the contract mning conmpanies mne the coal in
exchange for a royalty payment from WP based on the anount of
cl ean coal produced. This arrangenment is common in southern
West Virginia, where approximtely 80 to 90 percent of all deep
m nes are operated on a contract-mn ni ng basis.

This case involves a deep mne known as the No. 21 M ne,
| ocated near Stirrat, West Virginia. WP |eases the mnera
rights to that mine pursuant to a 1969 |ease with the owner
of the nmne, Cole and Crane. WP operated this mine from
1978 until January 1988, when it entered into a contract
m ning agreenment with Deer Run. Dear Run terminated its
contract with WP in Novenber 1989, and a new contract was
awarded to Top Kat on Decenber 29, 1989. There is no dispute
that WP and Top Kat are separate and distinct conpanies and
have no common owners, officers, enployers or facilities and
there has been no interchange of enpl oyees between the conpanies.

The contract between WP and Top Kat was a standard
i ndustry form Under the contract, Top Kat agreed to
assune conplete control over the operation of the No. 21
M ne, including the hiring of mners and the adm nistration
of health and safety matters. WP, in turn, agreed to pay
Top Kat $21.00 for each ton of clean coal produced. The
contract further provided, in relevant part, as follows:

2 This Citation, No. 3750647, was issued Septenber 4, 1991, and
al l eges as follows:

"The No. 21 bathhouse facilities was [sic] not nmintained in
good repair to prevent accidents and injuries to enployees in
that there was an area of the bathhouse floor approxi mately
2-1/2 foot by 2-1/2 foot that was rotten and the wood was wet and
weak (ready to collapse at any tine)."
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11 (H. Owner and Contractor understand, agree
and reaffirm and hereby covenant, each with the
other, that in every respect in the perfornmance
of this Contract, Contractor shall stand in a
relationship with Owmer as that of an independent
contractor and is in no manner a servant, agent,
enpl oyee, sharehol der, joint venturer or partner
of Owner, and that this Contract shall be construed
accordingly. Except as specified herein to the
contract, Contractor shall do the work required
hereby according to its own nmanner and nethods,
wi thout the right of direction or supervision by
Omer and Owner shall have the right to | ook to
Contractor only for the results required and to be
acconpl i shed hereunder

There is no dispute that WP conplied fully with all provisions
of the contract throughout Top Kat's operation of the No. 21
M ne.

Under the contract, WP also agreed to provide engineering
services at the mne in exchange for a fee deducted from Top
Kat's royalty paynments. These engineering services, which WP
provides at all of its contract mnes, included the preparation
and updating of the mne map. Top Kat would indicate to WP
what section Top Kat wanted to mne and WP engi neers woul d then
make projections for that particular area. This provision was
included in the contract because, under the terns of its |ease
with Cole and Crane, WP is required to submit mning projections
and plans to them for their approval before mning. Simlar
provisions requiring the mine or mneral rights owner to provide
engi neering services are comon in the contract mning industry.
Pursuant to the contract, WP s Chief Engineer, Joseph Dotson
and nenbers of his engineering crew also visited the mne
approximately once a week to set spads or update the m ne map.
The engi neering crew did not direct Top Kat where to m ne coal
other than in conformity with the mine projections.

Under the contract, WP also pernitted Top Kat to use
W P equi pnent | ocated on the mne prem ses for a fee of
$1.50 per ton of coal produced. Effective in early 1990,
WP waived this fee because of the poor condition of the
equi pnrent and Top Kat's financial problens. WP also | oaned
Top Kat $75,000 for the purchase of a wage bond required by West
Virginia law. |In nmaking that | oan WP required Top Kat to
execute a security agreenent and promi ssory note. WP was
rei mbursed for that loan with interest, at the rate of
$6, 000 per nont h.

WP also permtted Top Kat to order supplies fromits
suppl y house deducting the cost of those supplies, plus a
10 percent service charge, from subsequent royalty paynents.
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WP had an identical supply arrangenent with all five of its
contract mners. This type of supply house arrangenent is
al so common in the contract mning industry.

During the period when Top Kat was the contract m ner
at the No. 21 Mne, WP President Vernon Cornett recomended
two persons to Top Kat for jobs as forenmen. Top Kat was
free however to accept or decline those recomrendati ons.

W P managenent al so tel ephoned Top Kat on a daily basis to
ascertain production levels. |If Top Kat was havi ng production
probl ems such problenms would typically be reported during
these calls. WP President, Vernon Cornett, and WP Safety
Director, Mckey Senator, visited the mne infrequently,
Cornett visiting approxi mately once a nonth to check the coa
stockpil e and Senator occasionally visiting to check on the
roadways and ni ne maps.

During 1991, Top Kat began experiencing financial troubles.
At the request of Top Kat's president, WP advanced noney to
meet its payroll and other obligations. WP recouped this
noney from Top Kat by deducting those advances from subsequent
royal ty paynents.

During the tinme that Top Kat was the contract ni ner
at the No. 21 Mne, MsSHA conducted a number of health and
safety inspections. MSHA never provided WP with notice
that an inspection was about to begin, did not invite WP
to participate in any inspection, did not invite WP to
participate in any pre-inspection conferences and cited only
Top Kat as the operator of the m ne. Moreover, the Secretary
has never cited WP for failing to register with MSHA as an
operator of the No. 21 M ne.

During late 1990 and 1991, there was an increased nunber
of MSHA inspections and Top Kat was issued an i ncreased nunber
of citations and orders. This resulted in decreased coa
production. Apparently believing that the increased MSHA
activity may have been caused by a personality conflict between
MSHA and Top Kat, WP Safety Director M ckey Senator requested
a neeting between MSHA and Top Kat managenent in |ate 1990 or
early 1991. Senator attended the neeting in an effort to resolve
the apparent conflict.

Around February 1991, MSHA hel d neetings at the Logan Field
Ofice with Top Kat representatives concerning the mne map and
ventilation plan for the No. 21 Mne. WP s engineer, Joseph
Dot son and M ckey Senator, attended sonme of those neetings.

Around August 1991, Top Kat's President, WIIiam Adkins,
requested that Cornett send M ckey Senator to acconpany MSHA
i nspectors on the next inspection. Top Kat apparently nmade
this request because Top Kat knew that Senator was experienced
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with mne safety and health matters and with the | ocal MSHA
office. Cornett thereafter sent Senator to acconmpany MSHA

i nspectors and a Top Kat representative on an inspection on
August 26 and 27, 1991. The inspection involved a shutdown of
the belt lines. According to Senator, his role in the inspection
was to observe the interaction between the MSHA and Top Kat
representatives to determ ne whether a personality conflict was

i ndeed the cause of the increased nunber of citations and orders,
and to nedi ate any personality problem Senator naintains that
he understood that Top Kat was the sole operator of the No. 21

M ne and had sole responsibility for health and safety matters at
the mne. He maintains that he therefore did not pay close
attention to any health or safety violation cited during that

i nspection, nor did he take notes concerning those all eged
violations. Moreover, he did not direct or advise Top Kat
concerni ng abatenent of the alleged violations.

Cornett, Senator and Dotson also visited the Logan Field
O fice on occasion to discuss the No. 21 Mne and the other
mnes to which WP | eased the mneral rights. The discussions
as they pertained to the No. 21 M ne were general discussions
concer ni ng whet her Top Kat was going to be able to m ne coal
In contract mning situations, it is apparently comon for
representatives of the owner or |essee to neet with MSHA
representatives.

On Septenmber 4, 1991, MSHA issued Citation No. 3750647
agai nst Top Kat for allegedly having failed to nmaintain the
flooring of a bathhouse at the No. 21 Mne, in alleged
violation of 30 CF. R 0O 77.200. According to Tyrone Stepp
the issuing inspector, the bathhouse had "basically rotten
deteriorated floor." MSHA did not give WP notice of the
i nspection, did not invite WP to participate in the inspection
and did not invite WP to attend the pre- or post- inspection
conf erence.

In Cctober 1991, Vernon Cornett nmet with WIIliam Adkins
to discuss Top Kat's continued operation of the No. 21 M ne.
Adki ns informed Cornett that MSHA had put the No. 21 M ne on
target status, and that Top Kat was shutting down the mne to
deal with its health and safety problens. Cornett noted the
production irregularities that Top Kat experienced over the
precedi ng year, and further noted that Top Kat had been unable
to resolve its problems with MSHA. Cornett then told Adkins
that he, Cornett, did not see how Top Kat could continue to
operate. Although WP had the right to ternmi nate the contract
for Top Kat's failure to neet mi nimum production |evels, WP
did not do so.

In ate October 1991, Lawrence Fow er, the District
Manager of the MSHA District O fice covering the Logan Field
O fice, telephoned Noah Ooten, the MSHA Superi nt endent
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responsi ble for the No. 21 Mne. |In that conversation, Fow er
instructed Ooten to nodify the outstanding citations agai nst
Top Kat to name WP as a "co-operator." After Fow er instructed

OCoten to nodify the citation, a representative of MSHA's
collection office visited the Logan Field Ofice to search for
records to support MSHA's theory of co-operator liability. The
Solicitor's Ofice subsequently advised Ooten on the | anguage the
Logan Field Ofice should use in nodifying the citation. Ooten
then instructed his inspector to nodify the citations.

MSHA nodified the citation in this case, Citation
No. 3750647, at 9:32 a.m on November 14, 1991, npore than a nonth
after Top Kat had ceased operations. Approxi mately one hour
| ater, and without having served WP with the nodified citation
MSHA i ssued Order No. 3742534 against WP for allegedly having
failed to abate Citation No. 3750647. At approximately 1:00 p.m
on Novenber 14, 1991, MSHA served WP with the nodification of
Citation No. 3750647. and Order No. 3742534.

Bef ore the nodifications, MSHA did not notify WP that WP
was considered to be a "co-operator” of the No. 21 M ne nor that
it would seek to hold WP liable for safety and health viol ati ons
at the No. 21 M ne.

Anal ysi s

A prelimnary issue raised in this case is whether WP was
an "operator” within the nmeaning of the Act. The term "operator”
is defined in Section 3(d) of the Act as any "owner, |essee, or
ot her person who operates, controls, or supervises a coal or
other mne ..." Since there is no dispute that WP was an
"owner" and "l essee" of the subject mne, WP was therefore an
"operator" and subject to liability for violations conmtted by
its contractors at this mne. Harman M ning Corporation v.
Federal M ne Safety and Heal th Revi ew Conm ssion, 671 F.2d 794
(4th Cir. 1981), Secretary v. Calvin Black Enterprises, 7 FMSHRC
1151 (1985), Secretary v. Phillips Uranium Corp., 4 FMSHRC 549
(1982). See also Bitum nous Coal Operators' Assoc., Inc. v.
Secretary of Interior, 547 F.2d 240 (4th Cir. 1977), simlarly
construi ng provisions of Section 3(d) of the Federal Coal M ne
Heal th and Safety Act of 1969 identical to those of Section 3(d)
at issue herein. WP s position, with which the Secretary is in
agreenent, that a m ne owner or | essee can be liable as an
"operator" only if the facts establish the exercise of contro
or supervision over the operation of the mne is therefore
erroneous as a matter of law. In this case the Secretary al so
mai ntains that WP is liable as a "co-operator"” based on the
al l eged control and supervision it exercised at the mne. The
term"co-operator” is not defined in the Act, however, and any
liability on the part of WP in this case nust rest upon a
finding that it was an "operator"” under Section 3(d) of the Act.



~688

W P next argues that the Secretary's decision in this case
to proceed agai nst WP was not consistent with the purposes
of the Act and that the citation nust be vacated under the
principles set forth in Phillips Uranium supra, at 551-553.
In the Phillips case the Conm ssion reaffirmed the principles
enunciated in Od Ben Coal Co., 1 FMSHRC 1480 (1979) that in
choosing the entity agai nst whomto proceed, the Secretary
shoul d | ook to such factors as the size and m ning experience
of the independent contractor, which parties contributed to
the violation, and the party in the best position to elimnate
the hazard and prevent it fromrecurring. 4 FMSHRC at 552-53.
The Commi ssion stated in Phillips that a Secretarial decision
grounded sol ely on considerations of "adninistrative conveni ence"
rather than the protective purposes of the Act could not be
approved. See also Secretary v. Calvin Black Enterprises,
supra.

Applying these principles to the present case, | find that
the Secretary has failed to establish that he has proceeded
against WP in this case on anything other than adm nistrative
convenience in an attenpt to collect civil penalties froma
"deeper pocket." Indeed, the Secretary readily acknow edges t hat
one reason for selecting WP for prosecution herein apparently
after discovery that the contractor could not pay the civi
penalties was WP's "resources." Beyond that the Secretary has
essentially refused to reveal the reasoning, if any, behind his
selection of WP for prosecution citing a "deliberative process"
privilege. The result is that there is no evidence that the
Secretary considered the factors enunciated in the Phillips
deci si on.

Moreover, what little evidence there is in this case
suggests that, under the Phillips criteria, WP was not the
appropriate entity to proceed against. Top Kat was clearly in
charge of the day-to-day mining activities and because only Top
Kat had crews of working miners at the mne during relevant tines
it may reasonably be inferred that it was the primary contri butor
to the violative condition, that it was in the best position to
elimnate the hazard, and that it was best prepared to prevent it
fromrecurring. Finally, it was Top Kat's enpl oyees who were
primarily exposed to the cited hazard. Wiile the Secretary al so
argues that WP exercised co-equal supervision over the mning
activities the facts do not support this argunent.

The Iimted evidence that is avail abl e denonstrates noreover
that the decision to select WP for prosecution was in fact based
on admi nistrative conveni ence. For exanple MSHA did not cite WP
until after Top Kat ceased operations and was no | onger in
busi ness. Mdreover MSHA i nspectors were at the No. 21 M ne
frequently during 1990 and 1991, at which time they had anple
opportunity to observe the relationship between Top Kat and WP.
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If citing WP for violations at the No. 21 Mne would in fact
have prompted the health and safety of miners, MSHA shoul d have
cited WP at the tinme of the alleged violations.

In addition, Noah Ooten from MSHA' s Logan Field Ofice
testified that, after Top Kat ceased operations, a representative
of MSHA's Mount Hope District Ofice advised himthat MSHA woul d
be nmodi fying the outstanding citations against Top Kat to nane
WP as a "co-operator." According to Ooten, a representative of
MSHA' s col | ection agency subsequently visited the Logan Field
Ofice to search for evidence to justify citing WP as a
"co-operator." The decision was also made by MSHA's O fice of
Assessnents and was made before the Secretary's investigation
into the facts which he now contends support WP s liability.

It may reasonably be inferred fromthese facts that the
Secretary's motivation in citing WP was therefore primarily
to obtain a "deep pocket" to ensure collection of penalties.
The idea that the purpose of charging WP was to advance the
health and safety interests of mners appears to have been
only an afterthought not consistent with the actual sequence
of events. Under the circunmstances | find that the Secretary
has not conplied with the criteria set forth in Phillips Uranium
and this case nust accordingly be dismssed. |In light of this
determ nation there is no need to decide whether the citations
in this case could have been otherwi se legally anmended within the
framewor k of Wonmi ng Fuel Conpany, 14 FMSHRC 1282 (1992).

ORDER

The civil penalty proceedings in Docket No. WEVA 92-746
are hereby di sm ssed as agai nst Top Kat Mning, Inc., and Bear
Run Coal, Inc., for failure to execute service. Furthernore,
Citation No. 3750647 and Order No. 3742534 are vacated and these
civil penalty proceedings are di sm ssed agai nst WP Coal Conpany
for the reasons stated in the above deci sion.

Gary Melick
Adm ni strative Law Judge
703- 756- 6261
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Gretchen M Lucken, Esq., Ofice of the Solicitor,

U. S. Departnent of Labor, Labor, 4015 W I son Boul evard,
Suite 400, Arlington, VA 22203 (Certified Mil)

Kurt A. Mller, Esq., Thorp, Reed and Arnstrong,

One Riverfront Center, Pittsburgh, PA 15222 (Certified
Mai 1)
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