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FEDERAL M NE SAFETY AND HEALTH REVI EW COVM SSI ON
1244 SPEER BOULEVARD #280
DENVER, CO 80204- 3582
(303) 844-5266/ FAX (303) 844-5268
April 16, 1993

SECRETARY OF LABOR, : Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MsHA) , : Docket No. CENT 92-202-M
Petitioner : A.C. No. 03-01475-05526
: Docket No. CENT 92-204-M
V. : A.C. No. 03-01475-05528
: Docket No. CENT 92-205-M
LI TTLE ROCK QUARRY COMPANY, : A.C. No. 03-01475-05529
| NCORPORATED, :
Respondent : De Roche Creek Quarry

DECI SI ON ON REMAND
Bef or e: Judge Lasher

On January 15, 1993, | issued a Decision and Order of Dis-
m ssal as a result of the Secretary's failure to show good cause
for failure to conply with a prehearing order. A brief history
of events is in order.

As the Commi ssion noted in its remand of February 22, 1993,
the Secretary requested reconsideration on January 27, 1993, in-
dicating that the parties had "informally settled" the case on
January 12, 1993, three days prior to the Dism ssal Order.
(Footnote 1) The Commi ssion determined that my jurisdiction
terminated with the i ssuance of the Disnissal Order on January
15, 1993, and treated the Secretary's Mtion for Reconsideration
as atinely petition for discretionary review thereof, and to
afford the Secretary the opportunity to present his position to
me, vacated the Dismissal Oder, and remanded the matter for such
action as | deem appro-priate. In conpliance therewith, by Order
dated March 2, 1993,
| gave the Secretary until April 2, 1993, to file his position in
writing with ne.
1 By Order dated February 10, 1993, | did deny the Secretary's notion for
reconsi deration noting that at the time the parties infornmally settled the
matter on January 12, 1993, it was unknown to Respondent that the Secretary
had not conmplied with and Order to Show Cause | had issued, nor with a
subsequent Order. Respondent indicates that had it been in possession of all
the facts, it would in all probability have declined the Secretary's offer of
settlenent, an allegation which | noted in My Order Denying Mdtion for
Reconsi derati on.
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On April 1, 1993, the Secretary filed a "Response to the Order of Mrch
2, 1993, Related to the Dismssal for Want of Pro- secution and Response to
Respondent's Renewed Mdtion for Dismis- sal.” 1In that it overlooks nuch of
the history of non-conpliance by Petitioner, including the fact that it was
put on notice to take responsive action by witten notions to dismss for its
non- conpl i ance by Respondent on October 19, 1992, and Novenber 13, 1992, a
| etter dated Novenber 25, 1992, indicating Petitioner had not comunicated
wi th Respondent, and Orders of various sorts fromne dated October 20, 1992,
Decenber 3, 1992, and Decenber 11, 1992, this "Response" does not contain an
accurate depic- tion of events which led to the disnissal of the three dockets
in question. Further, Petitioner's explanation (Footnote 2) that it was a
"schedul ing oversight,” etc., does not explain away the failure to discharge
the responsibility raised by repeated pronpting fromboth this Judge and
Respondent over the period of time involved fromthe issuance of the pre-
heari ng order on Septenber 14, 1992, to Decenber 3, 1992, when the Order to
Show Cause issued. (Footnote 3) |In short, Petitioner did not establish good
cause for its |engthy non-conpliance even though repeatedly urged and pronpted
to do so. (Footnote 4)
Petitioner also argues that " this case has been set- tled,” and that
Petitioner has not received any indication from Respondent that Respondent was
not agreeable to the settlenment proposal. This argunent does not appear
valid. As | previously pointed out, (Footnote 5)

2 In its Response to Order to Show Cause dated Decenber 16, 1992.

3 As the Order to Show Cause indicated, Petitioner was required to show
good cause at that "point in time" why it should not be deened to have
abandoned its prosecution of this matter. Petitioner's allegations inits
April 1, 1993, Response regarding its conpliance, which |I do not concur in,
are in any event untinmely, and should have been made in response to the Order
to Show Cause.

4 The inportance to the Commi ssion's ability to function and process
proceedings to require at |east mninmal feedback from counsel was described in
my Deci sion and Order Dismissing Proceeding and will not be repeated here.
Nevertheless, it is believed the particular counsel involved is capable and
conscientious and it is hoped that whatever circunstances were devel opi ng
which led to the happeni ngs here have been alleviated. The rights of the
Respondent nust al so be consi dered.

5 Order Denying Mtion for Reconsideration dated February 1993. Al -
though my jurisdiction to issue such had term nated, this part of the
reasoni ng therefrom appears applicable.
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"In its Answer opposing Petitioner's
Motion for Reconsideration, Respondent
al | eges:

9. Unknown to Respondent, however, at the
time of such agreenent to conproni se, was
the fact that Petitioner had not conplied
with the Order to Show Cause nor with the
subsequent Order of 11 Decenber 1992.

10. Superior know edge was had by Petitioner
on 11 January 1993 at the tinme of its
tel ephone call to Respondent initiating
its offer to conprom se in the sum of
$760.00, that it had failed to conply with
the Court's Order.

11. Had Respondent been in possession of such
know edge, it in all probability, would
have declined Petitioner's offer "

Under the circunstances, it would be unreasonable to infer
that the settlenent, oral to begin with, would have proceeded
had the facts and procedural posture of the case been known to
Respondent .

I conclude that Petitioner's position lacks nerit, such is
DENI ED, and my Decision and Order Dism ssing Proceedi ng dated
January 15, 1993, is AFFI RMED

M chael A. Lasher, Jr.
Adm ni strative Law Judge

Di stri bution:

M chael H Overa, Esq., Ofice of the Solicitor, U. S. Departnent
of Labor, 525 Giffin Street, Suite 501, Dallas, TX 75202
(Certified Mail)

M. lke Carter, Jr., President, LITTLE ROCK QUARRY, P.O. Box 548
Benton, AR 72015 (Certified Mail)
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