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Dani el Rogers, Esqg., Consolidation
Coal Conpany, Pittsburgh, Pennsylvani a,
for Respondent.

Bef or e: Judge Fel dman

A hearing in this proceeding was held on Novenber 17, 1992,
in Morgantown, West Virginia. At trial the parties noved to
settle one of the two citations in issue. The parties also
sought to stay this matter with respect to remaining Citation
No. 3720751. (Footnote 1) This citation was issued on Decenber
19, 1991, for violation of 30 CF.R 0O 70.201(d) as a result of
the respondent's alleged failure to correct a respirable dust
concentration condition that exceeded the perm ssible respirable
dust levels specified in the mandatory health and safety standard
contained in 30 CF.R [0 70.100(a). The underlying violation of

Citation No. 3720751 was initially issued as a 104(d)(2) order
It was nmodified to a 104(a) citation as a result of a MSHA health
and safety conference conducted on February 12, 1992. At that
time it was decided that the respondent's degree of negligence
associated with this citation should be reduced fromhigh to
noderate. The Secretary now seeks to ignore MSHA s conference
findings and urges ne to reinstate the unwarrantable failure
order. However, the record fails to support any reckl ess or
conscious disregard on the part of the respondent. | also
bel i eve that, absent new and material information, it is
i nappropriate to ignore MSHA' s conference findings to the
detrinent of the respondent. Therefore, as noted herein,
Citation No. 3720751 is affirmed as nodified with the significant
and substantial designation del eted.
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the Section 70.100(a) dust concentration standard was cited in
Citation No. 3720747 which is not a subject of this
proceedi ng. (Foot note 2)

In the case at bar, the violation of Section 70.201(d) cited
in Citation No. 3720751 all egedly occurred because the respondent
failed to take renedial action by Decenber 18, 1991, to
aneliorate the underlying excessive dust condition that was
i dentified on Decenmber 11, 1991, during the course of the
Secretary's spot inspection program (Footnote 3) Pursuant to
this program (Footnote 4) the alleged excessive dust |evel was
determi ned by a single respirable dust sanple taken during one
shift rather than the customary averagi ng of five dust sanples
col l ected on consecutive shifts.(Footnote 5) See Secretary's
Motion for Summary Judgnent, p.4.

At the hearing the respondent acknow edged its
responsibility to tinmely correct the all eged excessive dust
concentrati on. However, the parties noted that the significant
and substantial issue and the appropriate civil penalty

Citation No. 3720747 is before Judge Wi sberger. This citation
i nvolves the identical issues in Keystone Coal Mning Corp., 14
FMSHRC 2017 (Decenber 1992), appeal pending. Further action on
Citation No. 3720747 was stayed by Judge Wei sberger on July 6,
1992, pending the outcone of the Keystone case.

Section 70.201(d) requires the operator to take corrective
action to lower the respirable dust concentration to perm ssible
l evel s within the abatement period set forth in a citation for
violation of Section 70.100(a). 1In the instant case, Citation
No. 3720747 set Decenber 16, 1991, as the termination of the
abat enent period. This period was subsequently extended through
Decenmber 18, 1991, because additional tine was required for MSHA
to wei gh and evaluate the five dust sanples required by Section
70.201(d) in order to establish whether corrective action had
been taken.

The Secretary's spot inspection programis based upon the
proposition that a single shift sanple nmeasuring 2.5 mlligrans
per cubic nmeter of air (mg/nm3) or higher provides the equival ent
degree of confidence as five sanples averagi ng over 2.0 ng/ nB8
that the 2.0 ng/ nB respirable dust concentration standard in
Section 70.100(a) is violated.

Citation No. 3720747 was issued on Decenmber 11, 1991, for

al | eged exposure to excessive respirable dust concentration by
t he non-desi gnated occupation, 041 (Longwall Jack Setter). The
citation was based upon the results of single sanples taken the
previ ous days on the Decenber 9 afternoon shift and the Decenber
10 midnight shift. The results reveal ed dust concentrations of
2.5 and 3.1 nmg/ nB, respectively. Thus, the December 9, 1991



sanpl e barely satisfied the Secretary's 2.5 ng/n8 spot inspection
| evel threshol d.
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assessment were dependent upon the validity of the Secretary's
single shift spot inspection procedure which was pending

consi derati on by Judge Wi sberger in Keystone Coal M ning Corp.
supra. Consequently, the parties notion to stay further
consideration of Citation No. 3720751 pendi ng the outcone of
Keystone was granted on the record and fornmalized in ny

Decenber 4, 1992, Partial Decision Approving Settlenment and Stay
Order, 14 FMSHRC 2133.

On Decenber 7, 1992, Judge Wi sberger invalidated the
Secretary's single shift spot inspection procedure.(Footnote 6)
See Keystone Coal M ning Corp., 14 FMSHRC at 2029. Thereafter,
lifted the stay and set this case for hearing. 1In so doing, |
noted that the contested citation involves the respondent’s
efforts to correct an excessive respirable dust condition
deternmined by a single shift sanple rather than the condition
itself. | also noted that Judge Wi sberger's disposition in
Keystone is of substantive value with regard to the issue of
mtigating circunstances. See Order Lifting Stay and Notice of
Consol i dat ed Heari ng Proceedi ngs, February 16, 1993.

The February 16, 1993, notice scheduling this matter for
heari ng was foll owed by another request for stay by the
Secretary. During the course of a tel ephone conference with the
parties, | expressed ny disinclination to grant another stay.
However, the parties convinced me that this matter could be
di sposed of by summary decision as there are no outstandi ng
unresol ved issues of material fact. Therefore, the parties were
ordered to file pertinent notions specifying the nunber of dust
sanpl es necessary to establish that a violative dust condition
has been corrected, and whether the respondent's failure to
correct the alleged condition from Decenmber 18, 1991, (the
extended term nation due date in Citation No. 3720747) unti
Decenber 19, 1991, (when Citation No. 3720751 was i ssued)
contributed to a hazard that was reasonably likely to result in
injury or illness of a serious nature consistent with the
Conmi ssion's Mat hies test. (Footnote 7)

As the respondent has stipulated to the fact of the
occurrence of the violation, the only remaining i ssues are
whet her the violation was properly designated as significant and
substantial and the appropriate penalty to be assessed. As a
threshold matter, the propriety of the significant and

Judge Weisberger ruled that the single shift sanple procedure
was invalid because it was not inplenmented pursuant to a
rul emaki ng proceeding.

This test is set forth in Mathies Coal Co., 6 FMSHRC 1, 3-4
(January 1984). See al so Cenent Division, National Gypsum Co., 3
FMSHRC 822, 825 (April 1981).
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substanti al designation for Citation No. 3720751 must be vi ewed
in the context of the Keystone decision and in the context of the
provi sions of Section 70.201(d), the cited nmandatory safety and
health standard in this case. While it would be inappropriate to
relitigate the issues in Keystone which are now on appeal before
the Commission, it is clear that the procedural and substantive
merits of the Secretary's single shift sanple procedure are in
doubt .

VWi | e Judge Wei sberger addressed the procedural problens
associ ated with the lack of a rul emaki ng proceedi ng inpl enenting
the Secretary's single shift sanple policy, the substantive val ue
of this procedure is suspect in that Section 70.201(d) does not
recogni ze a single shift sanple as a valid nethod for
establishing that corrective action has been taken. (Footnote 8)
Thus, Section 70.201(d) of the regul ations, pronul gated by the
Secretary, undermnes the reliability of the single sanple
met hod. Consequently, | conclude that the uncertainties
associated with the underlying respirable dust standard citation
violation cited in Citation No. 3720747 create mitigating
ci rcunmstances warranting the deletion of the significant and
substantial characterization in Citation No. 3720751. (Footnote 9)

Not wi t hst andi ng the above sanple nethod issues, the
traditional Mathies test provides an independent basis for
concluding that Citation No. 3720751 does not establish a
significant and substantial violation. As previously noted, this
citation was issued on Decenber 19, 1991, for the respondent's
failure to take corrective action by Decenber 18, 1991. The
Secretary's notion for summary decision, citing Secretary of
Labor v. Hal fway, Inc., 8 FMSHRC 8, 12 (1986), and, U. S. Stee
M ning, 6 FMSHRC 1573, 1574 (July 1984), asserts that the
potential for serious illness or injury nust be viewed in the
context of continued mning operations. |In effect, therefore,
the Secretary contends that there is a presunption that the

Section 70.201(d) provides, in pertinent part:

"...the operator shall take corrective action to |ower the
concentration of respirable dust to within the perm ssible
concentration and then sanple each production shift until five
valid respirabl e dust sanples are taken (enphasis added)."

The Secretary points out that the average of five sanples taken
from Decenber 12 through Decenmber 16, 1991, was 2.9 ng/nmB which
confirms the single shift results. Secretary's Mtion for
Summary Judgnment, p. 14. However, this after the fact
confirmati on process is not dispositive of whether there was a
basis for the issuance of Citation No. 3720747 on Decenber 11,
1991. Moreover, this approach of relying on multi-sanple results
is inconsistent with the Secretary's confidence in the single
sanpl e procedure.
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failure to tinmely correct a significant and substantial violation
is itself significant and substantial. | reject this approach
Rat her, each violation should be eval uated i ndependently within
the context of the statutory provisions and the Congressiona
intent of the Mne Act. 1In this regard, the underlying excessive
respirabl e dust concentration provides the vehicle for the

i mposition of a civil penalty for a significant and substantia
violation. Moreover, the inspector has the option of issuing a
104(b) order in order to achi eve conpliance. (Footnote 10)
Therefore, a non-significant and substantial finding with respect
to a citation issued for the failure to tinely correct a
violation, particularly in this case where the failure to take
remedi al action was cited shortly after the abatenent period

expi red, does not underm ne the Mne Act's fundanmental goal of
encouragi ng mne safety. Accordingly, | conclude that the
respondent's failure to tinmely correct the alleged underlying
violation one day after the tinme established for abatenent does
not constitute a significant and substantial violation

Turning to the question of the appropriate civil penalty in
this matter, | note that the Secretary, in his notion for summary
deci si on, has amended the proposed penalty from $1, 155 to
$350. (Footnote 11) Significantly, a plan to correct the
under | yi ng dust condition was submitted to the MSHA District
Manager on Decenber 23, 1991. The plan was approved on
the foll owi ng day and inplenented by the respondent on Decenber
26, 1991, when Citation No. 3720751 was term nated. |In view of
the respondent's abatenent efforts, belated as they may be, and
the other pertinent statutory criteria in Section 110(i) of the
M ne Act, | am assessing a civil penalty of $100 for the cited
vi ol ati on of Section 70.201(d).

ORDER

Consistent with this decision, summary decision in favor of
the respondent |'S GRANTED. Accordingly, the significant and
substanti al designation SHALL BE DELETED from Citati on No. 3720751

In fact, 104(b) Wthdrawal Order No. 3720750 was issued in this
case on Decenber 19, 1991. Secretary's Mtion for Summary
Judgnent, Ex. F. This order is also not a subject of this
proceedi ng.

| note, parenthetically, that this reduction in the proposed
assessment is inconsistent with the Secretary's attenpt to
resurrect the unwarrantable failure charge in this matter. See
fn. 1, supra.
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IT 1S ORDERED that the respondent pay a civil penalty of $100
within 30 days of the date of this decision. Upon receipt of
payment, this matter 1S DI SM SSED.

Jerol d Fel dman

Adm ni strative Law Judge
Di stribution:
Caryl Casden, Esq., Ofice of the Solicitor, U S. Departnment of
Labor, 4015 W son Boul evard, Room 516, Arlington, VA 22203
(Certified Mil)

Dani el E. Rogers, Esq., Consolidation Coal Conpany, 1800
Washi ngton Road, Pittsburgh, PA 15241 (Certified Mil)
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