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SECRETARY OF LABOR, : CIVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MsSHA) , . Docket No. WEVA 92-1008
Petitioner . A.C. No. 46-02208-03595
V. :
.  Docket No. WEVA 92-1096
MARTI N SALES & PROCESSI NG, : A C. No. 46-02208-03597 R
Respondent :

Docket No. WEVA 92-1097
A. C. No. 46-02208-03598 R

Docket No. WVEVA 92-1108
A. C. No. 46-02208-03599 R

Mne No. 1
SUMVARY DEFAULT DECI SI ONS

Bef ore: Judge Koutras
St atement of the Proceedi ngs

On March 29, 1993, | issued Sunmary Default Decisions in
these proceedings finding the respondent in default for failing
to respond to certain discovery requests nade by the petitioner
and for failing to respond to ny February 25, 1993, Order to Show
Cause affording the respondent an opportunity to explain why it
had not answered the discovery requests, why it had not conplied
with my previous orders directing it to respond to those
requests, and why it should not be defaulted for its failure to
respond, 15 FMSHRC 559 (March 1993).

The respondent, through counsel, appealed nmy default
deci sions, and on April 22, 1993, the Conmm ssion vacated ny
default decisions and remanded the matters to ne for further
proceedi ngs consistent with its remand order. Thereafter, on
April 28, 1993, | issued a remand order affording the respondent
an opportunity to explain the circunstances under which it
believed it tinmely responded to nmy February 25, 1993, show cause
order, why it believed it fully responded to the petitioner's
di scovery requests, and to explain why it introduced a defense to
some of the contested citation for the first time in its appea
to the Conmi ssion and had not done so in its answers filed in
t hese proceedi ngs. The respondent was afforded twenty (20) days
within which to file its responses to ny remand order, and was
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advised that its failure to respond would again subject it to a
possi bl e default. Copies of the Postal Service certified mailing
recei pts reflect that respondent's counsel received ny remand
order on May 3, 1993, and that the respondent’'s president
received it on May 1, 1993.

Di scussi on

The respondent failed to file any substantive response to ny
remand order of April 28, 1993. |Instead of respondi ng and
availing itself of an opportunity to explain its position in
conpliance with the Commi ssion's April 22, 1993, order vacating
my default decisions, the respondent’'s counsel, J. Thomas Hardin,
filed a notion to withdraw as counsel for the respondent and a
request that the respondent be permitted additional tinme in which
to obtain additional counsel

On May 4, 1993, pursuant to Conm ssion Rule 3(d), 29 C.F.R
0 2700.3(d), | issued an order denying M. Hardin's notion t
wi t hdraw as counsel for the respondent in these proceedi ngs.
M. Hardin was rem nded of his obligation and duty to remain as
counsel for the respondent and to continue his representation
until the Commi ssion's remand order of April 22, 1993, was
satisfied. M. Hardin was specifically advised of my expectation
that he conmply with ny remand order of April 28, 1993, and the
respondent was again cautioned that its failure to respond would
again result in a possible default. Copies of the Postal Service
certified mailing receipts reflect that M. Hardin received ny
order denying his notion to withdraw on May 8, 1993, and that the
respondent’'s president received a copy on May 7, 1993. As of
this date, no further responses have been received fromthe
respondent or M. Hardin.

Concl usi on

After careful review and consideration of the entire record
in these proceedings, including the matters discussed in ny
remand order of April 28, 1993, and ny order of May 4, 1993,
denyi ng counsel Hardin's notion to withdraw fromthese
proceedi ngs, copies of which are attached and i ncorporated herein
by reference, | cannot conclude that the respondent has presented
any additional facts or circunstances mtigating its failure to
timely respond to the petitioner's discovery requests, or ny
previously issued orders in these proceedings. 1In my view, the
respondent has had anple opportunity to present its position in
response to the Conmission's remand of April 22, 1993, but it has
failed to tinely respond as directed by ny remand order of
April 28, 1993. Under the circunstances, | again find the
respondent | N DEFAULT, and my previous Sumrary Default Decisions
of March 29, 1993, reported at 15 FMSHRC 559 (March 1993), are
reinstated and reaffirnmed.



~1072
ORDER

Summary judgnment is again entered in favor of the
petitioner, and the respondent 1S ORDERED to inmedi ately pay to
the petitioner (MSHA), the proposed civil penalty assessnents of
$32, 166, for the fifty-one (51), violations in question. The
i ndi vidual citations and assessnents anounts are enunerated in ny
prior summary decision at 15 FMSHRC 561-563 (March 1993).

Ceorge A. Koutras
Admi ni strative Law Judge

Attachnment s

Di stribution:

Carol B. Feinberg, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 4015 W son Blvd., Room 516, Arlington, VA 22203
(Certified Mil)

J. Thomas Hardin, Esq., Hardin Law O fices, Main Street, P.O
Box 1416, Inez, KY 41224 (Certified Mil)

W nford Davis, President, Martin Sales & Processing, P.O
Box 728, Kermit, W 25674 (Certified Mil)
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