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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

SECRETARY OF LABOR, : ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , : Docket No. PENN 92-648
Petitioner : A. C. No. 36-06440-03512
V. :
: Penag/ Goodspring No. 1
THE HARRI MAN COAL CORPORATI ON, : M ne East & West
Respondent :
DECI SI ON

Appearances: Richard W Rosenblitt, Esq., Ofice of the
Solicitor, U S. Departnent of Labor, Phil adel phia,
Pennsyl vani a, for the Secretary;
M. Herbert Trovinger, Brockton, Pennsylvania, for
Respondent .

Before: Judge Maurer

This proceeding was filed by the Secretary of Labor, under
section 110(a) of the Federal Mne Safety and Health Act of 1977,
30 U S.C 0O820(a) (hereinafter the Act), to assess ciVvi
penal ti es agai nst the Harri man Coal Corporation (Harriman).

Pursuant to notice, this matter was heard on January 22,
1993, in Reading, Pennsylvania. Both parties appeared,
i ntroduced evidence and made oral argunent on the record, which
have considered in nmaking this decision.

Wth regard to the history of previous violations by
Harriman, | find the nunber of violations in the 2 years previous
to the inspection at issue to be few and that the size of
Harriman can be considered small. Furthernore, in the absence of
any specific evidence to the contrary, | find that the proposed
penalties, if they are assessed in that approximte anmount, wl|
not affect the ability of Harriman to continue in business.
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Citation No. 3079894

The inspector alleged in the citation that:

The Caterpillar Excavator, ©Mdel 245, Seria
No. 84X620 being used to nove overburden at the mne
site was not provided with handrails al ong and around
the wal kways or platfornms on each side of the machine.

30 CF.R 0O 77.409(b) provides that:

Shovel s and draglines shall be equi pped with
handrail s al ong and around all wal kways and pl atfor ns.

I nspector Harold J. Smith, a mne inspector enployed by MSHA
for approximately 4 years, had occasion to issue the above cita-
tion on Septenmber 25, 1991. He testified that the subject
Caterpillar Mdel 245 Excavator, which could be described as a
shovel, was not provided with an adequate and proper handrai
al ong the outer edge of the wal kways or platforms on either side
of the machinery. He considered this to be a violation because
t he mandatory standard found at 30 C.F. R 0O 77.409(b) specifi-
cally requires that shovels be so equi pped.

Harri man does not dispute these facts, but for their defense
cite the fact that the manufacturer, Caterpillar, has not seen
fit to install these handrails on the outer side of the wal kway,
but rather has put handhol ds on the inner side of the wal kway.
Harri man believes this is sufficient to conply with the cited
mandat ory standard

| disagree. There is no handrail provided to prevent a
wor ker fromslipping and falling off the equi pnent, and this is
what is specifically required by the standard. The pertinent

| anguage recites that handrails will be "along and around" al
wal kways and platfornms. | read this to require the handrails to
be on the outer side of the wal kways. | also find that the

violation is "S&S" because in inclement weather conditions, such
as rain, sleet or snow, it is reasonably |ikely that a worker
would slip and fall off this equi pment and sustain a serious
injury.

| accordingly affirm Citation No. 3079894 as an " S&S"
violation and find that a civil penalty of $50 is appropriate,
considering the statutory criteria contained in section 110(i) of
the Act and the evidence adduced in this record.
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Citation No. 3079895

The inspector issued this citation on Septenber 25, 1991
for an alleged violation of 30 CF.R [0 77.410 for the follow ng
condi tion:

The Ford truck, Mdel 8000, used by the mechanic

at the nine site is not equi pped with an automatic

war ni ng devi ce which shall give an al arm when such

equi pnment is put in reverse.

30 CF.R 0O 77.410(a)(1) provides that:

(a) Mobile equi pment such as front-end | oaders,
forklifts, tractors, graders, and trucks except pickup
trucks with an unobstructed rear view, shall be
equi pped with a warni ng device that--

(1) Gves an audi ble alarm when the equi pment is
put in reverse.

Respondent stipul ates that the truck was being operated on
m ne property on the day in question without a back-up alarm
that a back-up alarmis required on the truck, and it therefore
was a violation of the cited standard. (Tr. 62-64) | could not
agree nmore, and | also find that violation to be "S&S", and
serious because of the obvious danger of an inattentive person
standi ng or wal ki ng behi nd the vehicle being run over.

Taking into account the seriousness of the violation as wel
as the other statutory factors contained in section 110(i) of the
Act, | conclude and find that a civil penalty of $100 is appro-
priate for the violation found herein.

ORDER

Based upon the above findings of fact and concl usi ons of
law, I T IS ORDERED that:

. Citation Nos. 3079894 and 3079895 ARE AFFI RVED

2. Respondent, Harrinman Coal Corporation, shall pay to the
Secretary of Labor a civil penalty in the sumof $150 within
30 days of the date of this decision

Roy J. Maurer
Adm ni strative Law Judge
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Di stri bution:

Ri chard W Rosenblitt, Esq., Ofice of the Solicitor, U S
Depart ment of Labor, 3535 Market Street, Philadel phia, PA 19104
(Certified Mail)

Ronal d Li ckman, President, The Harriman Coal Corporation,
101 N. Centre Street, Suite 309, Pottsville, PA 17901-2911
(Certified Mail)
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