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FEDERAL M NE SAFETY AND HEALTH REVI EW COMM SSI ON
1244 SPEER BOULEVARD #280
DENVER, CO 80204- 3582
(303) 844-5266/ FAX (303) 844-5268

June 21, 1993

SECRETARY OF LABOR, : CI VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , : Docket No. VEST 91-168

Petitioner : A.C. No. 05-00301-03764

V.
Dutch Creek M ne
M D- CONTI NENT RESOURCES | NC.
Respondent

AMENDED DECI SI ON APPROVI NG PARTI AL SETTLEMENT

Appear ances: Margaret A. Mller, Esg., Ofice of the Solicitor
U. S. Departnent of Labor, Denver, Col orado,
for Petitioner;
Edward Ml hall, Jr., Esq., d enwood Springs,
Col or ado,
for Respondent.

Bef or e: Judge Morris

This is a civil penalty proceeding initiated by Petitioner
agai nst Respondent pursuant to the Federal M ne Safety and Health
Act of 1977, 30 U.S.C. O 801, et seq. (the "Act"). The civi
penal ti es sought here are for the violation of mandatory regul a-
tions promul gated pursuant to the Act.

1. Respondent was issued five orders herein pursuant to
the Federal M ne Safety and Health Act of 1977 as fol |l ows:

Citation/ Order 30 CF.R
Nunber Dat e Regul ati on
3410800 May 01, 1990 0O 75. 400
3410363 May 02, 1990 0 75. 316
3410351 May 29, 1990 0 75.499
3410391 June 19, 1990 0 75.316

3411019 June 27, 1990 0 75.1704
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2. However, one of the orders, Order No. 3410351, is the
subj ect matter of a discretionary review now pendi ng before the
Federal M ne Safety and Heal th Revi ew Conmi ssion in Docket Nos.
VEST 91-594 and WEST 91-626. Order No. 3410351 was erroneously
included in the decision for partial settlement as well as the
order of the Conmission entered thereon

3. Order No. 3410800 was reassessed and settled in Docket
No. WEST 92-717, therefore, it should be deleted fromthis civi
penal ty proceeding.

4. Respondent has previously agreed to reduce the proposed
penal ties of the remaining orders by 40 percent based on Respond-
ent's ability to pay.

5. Accordingly, Petitioner has previously agreed to anend
the proposed penalties as follows. Such amendnent is to be ef-
fective upon the approval of this settlenment agreenent by the
Federal M ne Safety and Heal th Revi ew Conm ssion

Amended
Or der No. Proposed Penal ty Proposed Penal ty
3410363 $1, 000. 00 $ 600.00
3410391 1, 100. 00 660. 00
3411019 1, 600. 00 960. 00
$3, 700. 00 $2,220. 00

In support of their notion, the parties submtted infor-
mation relating to the statutory criteria for assessing civi
penalties as contained in 30 U.S.C. 0O 820(i).

| have reviewed the proposed settlenment and | find it is

reasonable and in the public interest. It should be approved.
Accordingly, | enter the follow ng:
ORDER

1. Order No. 3410351 was erroneously included in the
motion for settlenment as well as in the Order of the Comm ssion
entered thereon and said Oder is deleted fromthis anended
deci si on.
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2. Order No. 3410800 was reassessed and settled in WEST
92-717. Accordingly, it is deleted fromthis penalty proceeding.

3. Citation Nos. 3580363, 3410391, and 3411019, and the
anmended proposed penalties are AFFI RVED.

4, Respondent filed a case under Chapter 11 of the
Bankruptcy Code and is operating its bankruptcy estate as a
debt or-i n-possessi on. Accordingly, upon approval of the United
St at es Bankruptcy Court in Case No. 91-11658 PAC, it is ORDERED
that civil penalties be assessed agai nst the Respondent in the
amount of $2,200.00 and Petitioner is authorized to assert such
assessment as a claimin Respondent's Bankruptcy case.

5. The undersi gned Judge retains jurisdiction of this case
and rel ated cases not otherw se di sposed of by the settl enent
her ei n.

John J. Morris
Admi ni strative Law Judge

Di stribution:

Margaret A. Mller, Esq., Ofice of the Solicitor, U S. Depart-
ment of Labor, 1585 Federal O fice Building, 1961 Stout Street,
Denver, CO 80294 (Certified Mail)

Edward Mul hall, Jr., Esq., DELANEY & BALCOMB, P.C., P.QO. Drawer
790, 818 Col orado Avenue, d enwood Springs, CO 81602 (Certified
Mai 1)
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