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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

SECRETARY OF LABOR, : CI VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , : Docket No. WVEVA 92-1075
Petitioner : A. C. No. 46-01977-03737R
V. .

VC No. 12-A M ne
VALLEY CAMP COAL COMPANY,
Respondent

DECI SI ON

Appear ances: Panela S. Silverman, Esq., U S. Departnent of
Labor, Ofice of the Solicitor, Arlington
Virginia, for Petitioner
David J. Hardy, Esq., Jackson & Kelly, Charl eston,
West Virginia, for Respondent.

Before: Judge Wi sberger

This case is before ne based upon a Petition for Assessment
of Civil Penalty filed by the Secretary of Labor (Petitioner)
alleging a violation by Valley Canp Coal Conpany, (Respondent) of
30 CF.R 0O 75.316. Pursuant to notice, the case was heard in
Charl eston, West Virginia, on April 20, 1993. At the hearing,
Sonny A. Davenport, testified for Petitioner, and Ri chard Waugh
and Harold L. Proctor, testified for Respondent.

Subsequent to the hearing, on June 1, 1993, Petitioner filed
a Brief, and Respondent filed an Argunment in Support of Findings
of Fact and Conclusions of Law. Respondent's Reply was received
on June 7, 1993, and Petitioner's Reply Brief was received on
June 11, 1993.
Fi ndi ngs of Fact and Di scussion

I. Violation of 30 CF.R 0O 316

On April 24, 1990, Sonny A. Davenport, an MSHA inspector
i nspected Respondent's No. 12-A M ne. He observed that in the
One Right Section, between entries 2 and 3, there were no
stoppings in the first two crosscuts outby the face. He also
observed that there were only check curtains in the 3rd and 4th
crosscuts outby the face. He issued a Section 104(d)(2) order
alleging a violation of 30 CF. R [0 75.316. Section 75.316
supra, in essence, requires a mne operator to conply with its
ventilation plan. That plan, as pertinent, provides as foll ows:
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"Per manent stoppings shall be erected between the intake and
return air courses and shall be maintained to and including the
third connecting crosscut outby the faces of entries "
(Governnment Exhibit No. 3, p.3) Respondent has conceded the
violation, and I find based on the testinony of Davenport, that
Respondent herein did violate Section 316, supra.

Il. Unwarrantable Failure

According to the uncontradicted testinony of Davenport, when
he examined the return entry at approximtely 9:00 a.m on
April 24, there were permanent stoppings only up to the 5th
crosscut outby the face, and there were no permanent stoppings in
the 4th and 3rd crosscuts outby the face, in violation of the
ventilation plan. Thus, Respondent initially had been in
violation of the ventilation plan when the present 2nd crosscut
outby the face was initially cut through, as the record does not
establish that there were permanent stoppings installed in the
3rd crosscut outby the face (the present 4th crosscut outby the
face)as required by the ventilation plan. The record does not
contain the testinony of any persons having personal know edge as
to the anount of time that el apsed between when Respondent was
first in violation of the ventilation plan, and when the
viol ative conditions were observed and cited by
Davenport. (Footnote 1) Nor is there any docunentary evi dence on
this point.
1 According to Respondent's Safety Director, Richard Waugh, it
t akes approximately an hour to cut a 30 foot break or crosscut
between two entries, and its takes approxi mately an hour and
a-half to cut an advance into the face, which is a 45 foot cut.
There is no evidence in the record as to the actual m ning
sequence that took place i.e., the nunber of cuts taken between
the tine the violative condition initially occurred, and the
state of devel opnent of the section as observed by Davenport on
April 24. According to Harold L. Proctor, who was the foreman of
the day shift at the time in question, a sequence of m ning
straight across all six entries, as depicted in nunerical order
on Governnment Exhibit No. 4, was the sequence that was used "nost
of the time". (Tr.120) Considering the nunber of cuts in this
sequence, and the lack of coal production during the m d-night
shifts, it would have taken approxinmately 26 hours for mning to
have progressed fromthe time the crosscut creating the violative
condition was cut through, until the state of devel opnent was in
pl ace as observed by Davenport. However, according to Proctor
Respondent al so utilized other sequences "a lot" (sic) (Tr.121)
in which only three entries were advanced at a tine. Under this
sequence approximately 18 1/2 hours woul d have el apsed between
the tinme the violative condition was created, and the extent of
the devel opnent of the section that was observed by Davenport.
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The Preshift Mne Examiner's Report for the area in question
for April 23, 1990, indicates that an exam nati on was made
between 2: 00 p.m and 2:30 p.m but there is no notation that
stoppi ngs were needed. However, the Preshift M ning Exam ner's
Report for April 24, 1990, for the area in question indicates an
exam nation between 4:00 p.m and 4:30 p.m, and notes as
follows: "need stopping intake and return". The Preshift M ner
Exam ner's Report for April 23, 1990, indicates an exani nation
of the area in question between 9:30 p.m and 10:30 p.m, and
contains the follow ng notation: "need stoppings intake and
return".

There is insufficient evidence in the record that Respondent
had taken tinmely action to correct the violative conditions.
According to Davenport, when he made his inspection on April 24,
no one was working on constructing the stoppings, and he did not
observe any stacks of blocks or construction materials. Richard
Waugh, Respondent's Safety Director, who was present with
Davenport, did not indicate that he observed any work being
performed on the construction of stoppings. However, he
i ndi cated that Harold Proctor, the day shift foreman, had
informed himon April 24, after Davenport issued the order in
question, that when the crew had first arrived on the section
that day, he (Proctor) had assigned two nen to get blocks for the
st oppi ngs. However, Proctor testified that he did not renenber
tal king to Waugh, nor did he renenber anything about the
construction of stoppings on the nmorning in question. Nor did he
recall telling two men on the crew to get blocks for stoppings.

In essence, Respondent argues that it fully heeded all the
notations in the Preshift Mne Examner's Report, and did all the
requisite work with the exception of the construction of the
stoppings in the return entries. However, no evidence was
adduced by personnel having personal know edge as to why
Respondent had not installed pernmanent stoppings as required by
the ventilation plan in a tinmely fashion i.e., no evidence was
presented to nitigate its negligent action in this regard. In
this connection, | find that the record establishes that: (1)
Respondent initially violated its plan when it cut through the
present second crosscut outby the face w thout constructing a
per manent stopping in the third crosscut outby the face (the
present 4th crosscut outby); (2) Respondent continued mning
until, when observed by Davenport on 9:00 a.m April 24, the face
had advanced, and an additional crosscut had been cut; and (3)
when observed by Davenport, Respondent was in violation of having
no permanent stoppings at both the 3rd and 4th crosscuts out by
t he face.

Wthin the framework of the above evidence, | conclude that
the degree of Respondent’'s negligence herein was nore than
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ordi nary, and constituted aggravated conduct. (Footnote 2) (See,
Emery M ning Corp., 9 FMSHRC 1997, 2004 (1987)).

[11. Penalty

Al t hough the gravity of the violation herein was |ow
considering the fact that there was no nethane present, and the
air velocity was nore than adequate, the violation resulted from
Respondent's hi gh degree of negligence as set forth above (11,
infra). Taking this factor into account, as well as the other
statutory factors set forth in Section 110(i) of the Act, as
stipulated to by the parties at the hearing, |I conclude that a
penalty of $500 is appropriate for the violation found herein.

ORDER

It is hereby ORDERED that the Order issued by the inspector
be affirmed as witten. It is further ORDERED that Respondent
shall, within 30 days of this decision, pay $500 as a civi
penalty for the violation found herein

Avram Wei sber ger
Adm ni strative Law Judge
Di stribution:

Panmela S. Silverman, Esq., Ofice of the Solicitor, U.S.
Depart ment of Labor, 4015 W/ son Boul evard, Room 516, Arlington
VA 22203 (Certified Mil)

David J. Hardy, Esq., Jackson & Kelly, P.O. Box 553, Charleston
W/ 25322 (Certified Mil)

2 Davenport indicated that in his view unwarrantable failure
means "knew or shoul d have known" (Tr.54). It thus appears that
he did not use the proper test, as set forth by the Commission in
Emery, supra, in concluding that Respondent's negligence herein
constituted an unwarrantable failure. | find however, based upon
a de novo analysis of the record, that the evidence before ne
establishes an unwarrantable failure, as defined in Emery supra,
on the part of Respondent.



