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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

SECRETARY OF LABOR, : TEMPORARY REI NSTATEMENT
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA), ON : Docket No. KENT 93-620-D
BEHALF OF EARL SHACKLEFORD,
Conpl ai nant : BARB CD 93-14
V. :
M ne No. 2

HOT ROD COAL COMPANY, | NC.
a corporation; LITTLE BUDDY
CORPORATI ON, a corporation;
ROBERT HI CKS, an indi vi dual
AND EARL RAMEY, JR., an
i ndi vi dual
Respondent s

DECI SI ON

Appear ances: Stephen D. Turow, Esq., Ofice of the Solicitor
U. S. Departnment of Labor, Arlington, Virginia,
Tony Oppegard, Esq., Mne Safety Project of the
Appal achi an Research & Defense Fund of Kentucky,
Inc., Lexington, Kentucky, for Conpl ainant;
Charlie R Jessee, Esq., Jessee & Read, P.C
Abi ngdon, Virginia, for Respondents.

Bef or e: Judge Fel dman

This expedited case is before nme upon the request for

hearing filed on behalf of the above naned respondents under
Section 105(c)(2) of the Federal Mne Safety and Health Act of
1977, 30 U.S.C. 0O 801 et seq., the "Act," and under Conmi ssion
Rul es 45(c) and (d), 29 C.F.R 0O 2700.45(c) and (d), to contest
the Secretary of Labor's Application for Tenporary Reinstatenent
on behal f of Earl Shackleford. (Footnote 1) Conmmi ssion Rule
45(d) provides:
1 M. Oppegard filed a Notice of Intervention in this proceeding
pursuant to Commi ssion Rule 4, 29 C F.R 0O 2700. 4, seeki ng
i ntervention on behal f of Shackleford as "the affected mner" in
this proceeding. Rule 4(a) provides:

"Party status. A person, including the Secretary or an
operator, who is named as a party or who is permtted to
intervene, is a party. |In a proceeding instituted by the
Secretary under section 105(c)(2) of the Act, 30 U S.C
815(c)(2), the conplai nant on whose behal f the Secretary has
filed the conplaint is a party and nay present additiona
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The scope of a hearing on an application for
tenporary reinstatement is linmted to a determ nation
as to whether the mner's conplaint was frivol ously
brought. The burden of proof shall be upon the
Secretary to establish that the conplaint was not
frivol ously brought.

This matter was called for hearing on July 27, 1993, in
Pi keville, Kentucky. Prior to the commencenent of trial, the
parties engaged in extensive prehearing negotiations. As a
result of these negotiations, the parties advised nme that they
had reached settlenment of all matters in dispute. The parties
requested that the terns of the settlenment remain confidential
The ternms of this agreenent are reflected in the transcript of
this proceeding which is incorporated by reference. The parties
notion for approval of settlenment was granted on the record.

Wt hout disclosing the precise terns of the agreement, the
Secretary and Shackl eford have agreed to withdraw the subject
Application for Temporary Reinstatenment and the underlying
di scrimnation complaint with respect to Shackl eford' s enpl oynent
at the No. 2 Mne. Shackleford has also agreed not to pursue any
relief under Section 105(c) of the Act against any other operator

fn. 1 (Continued)

evi dence on his own behalf. A mner, applicant for enploynment,
or representative of a miner who has filed a conplaint with the
Commi ssi on under sections 105(c)(3) or 111 of the Act, 30 U S.C
815(c)(3) and 821, and an affected m ner or his representative
who has beconme a party in accordance wi th paragraph (b) [the

i ntervention provisions] of this section, are parties."
(Enmphasi s added).

The plain neaning of Rule 4(a) does not provide for
i ntervention by the conplaining miner in an action brought under
section 105(c)(2) of the Act as the conplaining mner is already
a party. In addition, Shackleford does not qualify as "an
affected miner" under this rule section (as distinguished from
the term"the affected mner"” used as a basis for this
intervention request) since it is clear that this designation
refers to an individual other than the conpl aining nmner who is
al ready a party.

Consequently, Oppegard's intervention request was denied on
the record. However, consistent with Rule 4(a), Oppegard was
permtted to serve as Shackl eford's representative for the
pur pose of presenting additional evidence not provided by the
Secretary on Shackleford's behalf. (Tr. 3-4).
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or business entity in which any of the naned respondents have a
business interest. Finally, the parties have agreed that the
terms of their agreement will be performed within 14 days from
the date of nmy witten decision approving this settlenent.

ORDER

Accordingly, IT IS ORDERED that the parties shall take
appropriate action within 14 days of the date of this decision to
fulfill the terms of their settlenent agreenent. As noted above,
the terms of the settlenment agreenent approved herein are set
forth in the transcript of this proceeding and are incorporated
by reference. IT IS FURTHER ORDERED t hat, upon satisfaction of
this agreenment, the conplainant's Application for Tenporary
Rei nstatenment |S DI SM SSED W TH PREJUDI CE.

Jerol d Fel dnman
Adm ni strative Law Judge

Di stribution

St ephen D. Turow, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 4015 W/ son Boul evard, Suite 400, Arlington, VA 22203
(Certified Mil)

Charlie R Jessee, Esq., Jessee & Read, P. C., 200 W Vall ey
Street, Abingdon, VA 24210 (Certified Mail)

Tony Oppegard, Esq., Mne Safety Project of the Appal achi an
Research & Defense Fund of Kentucky, Inc., 630 Maxwelton Court,
Lexi ngton, KY 40508 (Certified Mail)
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