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Bef ore: Judge Bar bour

In this case the Secretary of Labor, pursuant to
Section 105(d) of the Federal M ne Safety and Health Act of 1977,
30 U.S.C. 0801, et seq. ("Mne Act" or "Act"), charges Beth
Energy M nes, Incorporated ("Beth Energy") with four violations
of mandatory safety standards for underground coal m nes found at
30 CF.R Part 75 and proposes the assessnent of civil penalties
for the violations. Two of the alleged violations are contai ned
in citations issued by the Secretary pursuant to section 104(a)
of the Act. 30 U.S.C. O 814(a). One is contained in a citation
i ssued pursuant to section 104(d) (1) of the Act and one is
contained in an order of w thdrawal issued pursuant to section
104(d) (1) of the Act. 30 U S. C.0O814(d)(1). In addition to
all eging violations of the standards, the section 104(d) (1)
citation and order also allege that the violations constituted
signi ficant and substantial contributions to mne safety hazards
(an "S&S" violation) and were caused by Beth Energy's
unwarrantable failure to comply with the cited standards (an
"unwar r ant abl e" viol ation).

Beth Energy denied the alleged violations and the S&S and
unwar rant abl e al | egati ons, and a hearing on the nmerits was held
in Pittsburgh, Pennsylvania. The general issues to be tried were
whet her Beth Energy violated the cited standards and, if so,
whet her the Secretary could prove the special findings of S&S and
unwarrantable failure. |In addition, and in accordance wth
Section 110(i) of the Act, if violations were established
appropriate civil penalties would have to be assessed.
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SETTLEMENTS

Shortly before the commencenent of the hearing the parties
advi sed nme that they had agreed to settle three of the four

all eged violations. It was decided that counsel for the
Secretary would state on the record the nature of the settlenents
and | indicated if | found the settlenments to be appropriate

woul d approve them and order payment of the settlenent anpunts in
my deci sion on the renmaining contested violation.

Secti on
Citation No. Dat e 30 CF. R Assessnent Sett| ement
03705551 11/ 4/ 91 75. 316 $400 $98

The citation alleged that the approved ventilation system
and net hane and dust control plan for the mne was not conplied
with in that a check curtain had been installed in an entry where
the plan indicated a wall with a hole in it should have been
Counsel for the Secretary stated that the inspector who issued
the violation believed that it was unlikely that an illness or
injury would have occurred as a result of the violation and that
no mners were affected by the violation. Counsel further stated
that Beth Energy denonstrated its good faith by renoving the
check curtain upon the request of the inspector. Finally,
counsel stated if the violation had been assessed on the basis of
these facts the proposed penalty woul d have been $98 rather than
$400. Tr. 14-15.

Section
Citation No. Dat e 30 CF. R Assessnent Sett | ement
03705552 11/ 4/ 91 75.1202 $400 $98

The citation alleged that the mne map was not kept
up-to-date in that the aforenentioned check curtain was not shown
on the map. Counsel for the Secretary again noted that the
i nspector believed an injury or illness resulting fromthe
violation was unlikely and that no mners were affected by the
violation. She further stated that the check curtain was not
shown on the map because it was viewed by Beth Energy as a
tenporary feature. Finally, counsel stated if the violation had
been assessed on the basis of these facts the proposed penalty
woul d have been $98 rather than $400. Tr. 15-16.

Secti on
Order No. Dat e 30 CF.R Assessnment Settl ement
03705422 12/ 12/ 91 75. 400 $700 $700

The order alleged that hydraulic oil 3/4 inch deep had
accunul ated in the right rear area of a roof bolting nmachine
adj acent to an hydraulic punp. The machi ne was energi zed and
there al so was an accunul ation of oil in the nmachine's rear
tramm ng conpartnent, as well as an accunul ati on of coal and coa
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dust mxed with oil on the machines's right and left front
bolting arns and an accunul ati on of coal and coal dust mixed with
oi I under the machine's right rear corner. Counsel for the
Secretary noted the inspector's finding that the violation was
S&S and that the operator's negligence was "high". (Indeed, as
previously stated, the inspector cited the violation in a section
104(d) (1) order, thus finding that the violation was the result
of Beth Energy's unwarrantable failure.) Counsel also noted that
Bet h Energy had agreed to pay in full the proposed civil penalty
of $700.

In addition to addressing the above recited facts pertaining
to the settled violations, counsel for the Secretary stated on
the record information pertaining to the size of Beth Energy, the
rel evant history of previous violations at the Canbria Slope M ne
No. 33 ("M ne No. 33") and the agreed fact that paynent of
assessed amounts woul d not affect Beth Energy's ability to
continue in business. Tr. 17-18.

Havi ng consi dered the Secretary's representations, | find
that approval of the proposed settlenments is reasonable and in
the public interest, and pursuant to 30 C.F.R 0O 2700. 30 counse
for the Secretary's notion to approve the settlenents i s GRANTED.
I will order paynment of the settlenment anpunts at the close of
thi s decision.

CONTESTED VI OLATI ON

Section
Citation No. Dat e 30 CF. R Assessnent
03705626 12/9/91 75.1722(b) $600

Section 104(d)(1) citation No. 3705626 states in pertinent:

The guard provided on the inby
end tight side of the #2 E East
belt drive was not adequate to keep
person [sic] fromtraveling al ong
this tight side w h]ere exposed
drive rollers existed [.] This was
a fence type guard and consi sted of
one turnbuckl e and one strut leg in
a cross manner that any person
traveling along the tight side
could step over. This area was wet
and slippery. The belt was
operating at the time observed.

Gov. Exh. B. As previously nmentioned, the citation contains the
i nspector's S&S and unwarrantable findings. Finally, the
citation states that it was issued at 9:45 a.m on



~1624
Decenmber 9, 1991, and was abated at 11:30 a.m on the same day
when "A wire fence was installed to guard this location." 1d.

On Decenber 9, 1991, at 11:45 p.m the citation was nodified
to state:

Due to information received in a
di scussion with Jim Pablic (Shift Forenman)
Citation No. 3705626 is hereby nodified
[add]ing the statement[:] This
i nadequate guard was installed by Jim Pablic
(Shift Foreman) and woul d be very easy to
recogni ze as a violation of the Health and
Saf ety standards.

Gov. Exh. B 2. In addition, the assessment of negligence was
nodi fied from"low' to "high" and the section of the Act under
which the citation issued was nmodified fromsection 104(a) to
section 104(d)(1). 1d.

PARTI ES' CONTENTI ONS

I n her opening statement, counsel for the Secretary asserted
she woul d establish the belt was inadequately guarded as charged,
that a miner was reasonably |likely to have been seriously or
fatally injured due to the inadequate guard and that the foreman
who erected the inadequate guard knew it did not neet the
standard's requirenents yet nonethel ess decided to wait until his
next shift -- some 16 hours later -- to install an adequate
guard. Tr. 20-21.

Counsel for Beth Energy responded that Beth Energy did not
deny it had violated section 75.1722(b). Tr. 21. Rather, he
argued that a mner was not reasonably likely to be injured due
to the violation because the guard in place was adequate to deter
mners fromtraveling down the tight side of the belt and a sign
war ni ng mners of the dangers posed by a sunmp located in the
vicinity of the guard woul d have deterred mners fromtrying to
pass the area. (Footnote 1) Mdreover, counsel stated he would
establish that the foreman had noticed the unguarded area on an
idle day (a Sunday), had installed a tenporary guard to apprise
m ners that the area was not guarded and, knowi ng that he woul d
be returning on the third shift on Monday reasonably concluded it
woul d be
appropriate to install a permanent guard then. Tr. 21-22.

"Sunmp" is defined generally as "[a]ny excavation in a mne for
collecting or storing water." U. S. Departnent of the Interior, A Dictionary of
M ning, Mneral, and Related Terns (1968) at 1102 ("DMVRT").
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SECRETARY' S W TNESSES

GENE RAY

Federal Coal M ner Inspector CGene Ray was the Secretary's first wtness.
Ray stated that he had been inspecting mnes for the Secretary's M ning
Enforcenent and Safety Admi nistration ("MSHA") for 14 years. Prior to working
for MSHA, Ray had worked as an underground contract coal miner and as a
sal aried section foreman. Tr. 26-27.

On Decenber 9, 1991, Ray conducted an inspection of M ne
No. 33. Ray identified Citation No. 3705626 as a citation he issued during
that inspection. Tr. 29-30. Ray stated that on Decenber 9, he inspected the
E East Belts, beginning with an inspection of the nunber one belt and
concluding with an inspector of the nunber two belt and its drive (the No. E-2
belt drive).(Footnote 2) To reach the belt drive Ray had travel ed down the
cl earance side (wi de side) of the nunber one belt. Thus he arrived at the No.
E-2 belt drive fromthe cl earance side.
Tr. 33-37.

Ray expl ai ned that the clearance side of the No. E-2 belt drive was
guarded by a chain link-type guard that screened the entire side of the belt
drive and prevented miners fromfalling into or otherwi se contacting the belt
drive rollers. Tr. 37. (The rollers are depicted on R Exh. 1 and include a
di scharge or tail roller on the outby end of the drive, a novable take up
roller in the mddl e of the drive and a stationary takeup roller on the |eft
of the drive. Tr. 38.) The clearance side fence neasured 4 feet fromthe
floor to the top of the guard, and it was hung perpendicular to the belt and
extended fromthe discharge roller at one end to the takeup roller at the
other end. 1d. The sunp was inmedi ately adj acent to the stationary takeup
roller and, according to Ray, at the time of the inspection the clearance side
guard extended "a few feet" past the takeup roller toward the sunmp. Tr. 39.

Ray concl uded that the clearance side of the No. E-2 belt drive was
properly guarded and, as was his usual practice, he crossed to the other side
of the belt drive (the "tight side") to continue the inspection. Because
there was no crossover at the of the belt drive, Ray pulled a stop/start cord
and crossed the

According to Ray, a new longwall had been installed on the section and
Pabl i c was exami ning the belts to nake certain everything was "O K. " before
production started at m dni ght, Decenber 9. Tr. 75, 99-100.
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belt inby the belt drive and after the belt had stopped. Tr. 40. Once
across, he restarted the belt by pulling the cord. (Footnote 3)

As Ray proceeded outby toward the belt drive, he encountered a netal
strut approximately 5 feet in length. The strut was crossed by a turnbuckle
of approximately the sanme length. The strut and turnbuckle crisscrossed each
ot her each other on the diagonal (a St. Andrew s cross) between the rib and
the belt drive structure. Tr. 40-41.

Ray believed that the height of the entry was approximtely 6 feet and
that the crux of the cross was approximately 2 feet fromthe mne floor. Tr.
49. Although Ray did not recall the distance fromthe rib to the belt, he
testified it was normally 42 to 48 inches. Tr. 50. (Ray adnmitted that he had
taken no neasurements and that his estimtes were just that. Tr. 81.) Ray
stated that he stepped over the cross, and took a few paces outby. Tr. 41.
Ray mai ntained that the floor of the tight side wal kway outby the crossed
pi eces was wet, nuddy and slippery, and that he had to watch his footing so
that he would not fall
Tr. 43, 54. When he | ooked up, he realized that he was standing next to the
exposed stationary tail roller at the inby end of the belt drive. The roller
was not guarded. Tr. 43.

Ray was taken by surprise to find hinself at the tail roller. At Mne
No. 33, the tight side of a belt drive usually was guarded by an area guard --
a fence or a piece of belt that blocked the approach to the belt drive in the
tight side entry. Ray had expected to cone across such a fence prior to
reaching the belt drive. Tr. 54, 124. Realizing where he was, Ray
mai ntai ned that he was "a little concerned for hinself" so he turned, noved
back inby the roller and stepped back over the crossed strut and turnbuckle.
Tr. 43, 55.

Once over the strut and turnbuckle, Ray exam ned them again. He
descri bed what he saw. "To the best of ny recollection it was a cross, and it

was tied. One side was tied to the belt rope on the top . . . and | don't
believe it was tied on the bottom. . . They was just laying on the bottomin
a crossed fashion." Tr. 44, 109. According to Ray, the cross was 5 to 10

feet inby the stationary tail roller. Tr. 45; See also Resp. Exh. 1
(blue "X").

When Ray found that the crossed pieces were tied he concluded that they
were being used as a "guard" of sone sort, although he had never seen such a
guard before and did not believe mners would have recogni zed the pieces as a
guard. Tr. 51, 62, 82. Usually, according to Ray, belt drives are

Ray testified that when he arrived in the area the belt was running and
continued to run when he left. Tr. 111
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guarded by wiring or nailing a piece of at |least 4 feet high chain |ink fence,
between the rib and the belt. Tr. 51. He stated, "They fence that side off
SO0 you can't get in beyond there and get in where the exposed rollers are at."
Tr. 52. (Footnote 4)

To pass by a fence type guard, mners | oosened the wire, folded the fence up
and noved it out of the entry. Tr. 53. In addition, the mners were trained
to de-energize and stop the belt when in the vicinity of a belt drive. Tr.
62- 63, 66.

In Ray's opinion, at Mne No. 33 a fence would have alerted mners not to
enter the belt drive area before de-energizing the belt. Tr. 122. In Ray's
opi nion, mners could not go under, over or around a fence type guard.

Ray believed that the crossed strut and turnbuckle did not adequately
guard the exposed tail roller and that this constituted a violation of section
75.1722(b). (Footnote 5) Tr. 56. He noted the standard required a guard at a
conveyor-drive pulley to extend a distance sufficient to prevent a person from
reachi ng behi nd and becom ng caught between the belt and the pulley. The

strut and turnbuckle did not fulfill this purpose because "you could step
right over [thenm] and that would put you right in where . . . your whol e body
could come in contact with a roller."™ Tr. 57

Ray identified a portion of MSHA' s Program Policy Manual ("PPM) that he
stated set forth MSHA s policy regardi ng acceptable guards. Gov. Exh. C. He
recited the policy's requirenent that guards "[b]e of such construction that
openings in the guard are too small to admit a person's hand;" and stated that
the crossed pieces did not neet this requirement because a mner could have
stepped over the strut and turnbuckle and have gotten not only his hand but
his entire body in the roller. Tr. 57-58. He also noted the policy's
statement that a guard "[b]e of sufficient size to enclose the noving parts
and exclude the possibility of any part of a person's body contacting the
movi ng parts while the equipnent is in nmotion;" and he testified that the
strut and turnbuckle did not enclose any noving parts. Gov. Exh. C, Tr. 59.
Further, Ray pointed out the policy's statement that "[i]nspector's should
carefully exam ne each belt conveyor drive to determ ne whether all rollers
are sufficiently

Ray testified Beth Energy abated the subject violation by installing
such a fence across the entry. Tr. 70.

Section 75.1722(b) states:

CGears at conveyor-drive, conveyor-head
and conveyor-tail pulleys shall extend a
di stance sufficient to present a person
from reachi ng behind the guard and
becom ng caught between the belt and the

pul | ey.
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guarded to prevent persons from becom ng entangl ed between the rollers and the
conveyor belt;" and explained that was what he had done. Id.

Wth respect to why a mner would have been in the area of the roller in
the first place, Ray noted that operation of the conveyor belt produced coa
dust that had to be cleaned up, that coal carried on the belt spilled fromthe
belt and had to be cleaned up and that conveyor belts had to be replaced or
repaired, as did supports for the roof above the belt drive or adjacent to it.
Tr. 65. Mners would have had to enter the area to do these things. In
addi ti on, because of the amount of coal dust created at the drive, it
frequently was necessary to spread rock dust and to hose the dust down. The
sunmp was there to catch the residual when water was applied to the dust. Tr.
69. Mre inportant, on the sanme day Ray issued the subject citation, Ray al so
issued a citation for an accumul ation of float coal dust in the belt drive
area (or, as Ray put it, "at this very location") and m ners would have had to
enter the area to clean up the dust. |d.(Footnote 6)

When he wrote the subject section 104(d)(1) citation, Ray believed that
either a mner who was cleaning the belt or one who was examining it would
i kely have been injured due to the violation. Tr. 99. Ray understood it was
a policy at the mne for belt exam ners normally to travel the w de side but
to cross to the tight side whenever it was necessary to check on somet hi ng.
Tr. 119-120. Ray indicated the presence of a hazardous | oose rib, defective
roof supports and hanging roof, or hot rollers would cause a belt exanm ner to
cross to the tight side and be adjacent to the belt drive. Tr. 120-121

Ray al so acknow edged that if a mner crossed fromthe wi de side of the
belt to the tight side to clean the belt, he or she would stop the belt to
cross and would restart it once on the tight side. |In addition, it was a
policy at the mne to stop the belt whenever a mner was adjacent to the belt
drive. Tr. 96.

Ray believed that in order for a mner to be injured due to the cited
condition, the mner would have had to step over the crossed pieces and wal k
through the wet area to bring hinself or herself adjacent to the roller. In
addition, the belt drive would have had to be energized so that the belt was
noving and the roller was turning. Tr. 91-92. Ray acknow edged that if a
m ner was next to the tail roller, the belt should have been
de-energi zed. However, he maintained that w thout an adequate guard (a fence)
a person intent on what he or she was doi ng and

According to Ray, the accunul ati on existed on both the tight and wi de
sides of the belt and covered a distance 50 feet outby the belt drive and 400
feet inby the belt drive. Tr. 69-70.
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therefore not concentrating on what |ay ahead could "very easily "get into the
area next to the roller, slip and becone entangled in the turning roller. Tr.
67, 97, 124. If a miner slipped or fell, Ray believed it reasonably |ikely
the m ner would have been fatally injured.

Al t hough the floor was slippery under and inby the pieces, there was no
standi ng water inmediately adjacent to the roller. Ray believed the sunp did
not cover the wal kway on the tight side but was under the bottombelt. Tr.
84-85. Ray could not recall whether or not a sign stating "Danger Sump" was
hung i mredi ately inby the crossed pieces. Tr. 109. |In any event, in Ray's
vi ew danger signs were not acceptable as guards because they did not prevent a
person from contacting exposed rollers. Tr. 60.

After Ray observed the condition, he continued wal ki ng outby al ong the
belt until he reached the end of the belt. There he net John Paul ey, the
assistant shift foreman. He told Paul ey about the condition and stated that
he was going to issue a citation. Tr. 68.

Later in the day, about 11:45 p.m, Ray was entering the mne as Jim
Pablic, the shift foreman on the second shift (the 4:00 p.m - 12:00 a.m
shift) was |leaving. Ray stated that Pablic stopped himand asked if Ray had
witten the citation and, if so, why? Ray stated when he told Pablic crossed
pi eces were inadequate as a guard, a "pretty hefty discussion" ensued. Tr.72.

During the discussion Pablic told Ray that he, Pablic, had installed the
crossed pieces the day before (Sunday, Decenber 8) and that he had planed to
install a fence on the just finishing second shift. Tr. 72. "[BJut," Ray
gquoted him as saying "you got there before |I did." Id. Because Pablic was the
one responsible for erecting the crossed pi eces and because Pablic had planned
to | eave themin place on Decenber 9 on the midnight to 800 a.m shift and
the 8:00 a.m to 4:00 p.m shift, Ray told Pablic he was going to nodify the
citation to one issued pursuant to section 104(d)(1) of the Act. Tr. 72-73.

Ray stated, "[T]hat's what upset nme the nost because if you find
sonmet hing on a Sunday and there is no production going on and the belt is not

in operation . . . there's no excuse to |leave a condition half abated or half
fixed . . . and have a hazard like that when the belts are in operation [on
Monday]. . . | just can't understand why anybody would do sonething |ike

that."
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Tr. 73-74. In Ray's opinion the maxi mum amount of tine needed to fix the
condition woul d have been one half hour. Tr. 77.

ROBERT NOVAK

Robert Novak, a shuttle car operator, union safety representative and a
mner with approximtely twenty years of experience at M ne No. 33 was the
Secretary's final wtness.

Novak stated that he had occasion to travel various belt |ines throughout the
mne and was fanmiliar with "tight side guarding." He testified that in his
experience all of such guarding consisted of chain-link fencing, approxinmtely
4 feet high and running fromthe rib to the belt drive. Tr. 131-132. The

pur pose of such fencing was to prevent inadvertent entrance to the belt drive
area. Novak stated that he had never seen any other type of guarding used on
the tight side. Tr. 133. Novak had not seen the crossed pieces erected by
Pabl i c, but had he done so he would have thought "[i]t could have been a strut
or sonething just laying there." Tr. 146.

Novak did not believe that the crossed pieces would have prevented him
fromentering the area. ("I would probably just step right over it." Tr.
134.) Nor would a "Danger Sunp" sign have warned him of anything other than
to |l ook out for the sunp. Tr. 136. Novak stated if mners were cleaning a
coal spill on the tight side and they came to a fence and they wanted to go
beyond the fence, the mners would have to take the fence down. If they
wanted to go into the belt drive area they would then de-energize the belt
drive. |If a fence were not there, the m ners "would probably continue on" and
not de-energize the belt drive. Tr. 139.

On cross-exam nation, Novak was asked to | ook at a picture Beth Energy
had taken of the strut and turnbuckle and the nearby roller. Resp. Exh. 3.
(Beth Energy left the crossed pieces in place for sone tinme after the
citations was term nated and the picture was taken during this period.) Novak
was then asked whether, in his opinion, if a mner had seen the crossed pieces
and roller as depicted in the picture the mner would have realized he or she
was approaching a belt drive? Novak responded he believed the m ner woul d.
Tr. 141. He also agreed that if a miner knew he or she was approaching a belt
drive and stepped over the crossed pieces the mner woul d have known to turn
off the belt drive. Tr. 142. Moreover, at Mne No. 33 the belt drives were
it by mercury-vapor lights. However, because the lights were |ocated on the
wi de side, the tight side belt drive area would not have been as well |it as
depicted in the picture. Tr. 144,
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BETH ENERGY' S W TNESSES

JI' M PABLI C

JimPablic, the shift foreman at M ne No. 33, was Beth Energy's first
witness. He stated that he had started to work for Beth Energy in 1973 as a
sal ari ed enpl oyee. Subsequently, he earned his mne exam ner's papers and
began meki ng under ground exam nations for the conpany. He then earned ni ne
foreman's papers. Tr. 148-151.

Turning to the events of Decenber 8, 1991, Pablic stated that on that
date he was working the 12:00 a.m to 8:00 a.m shift as a foreman/ m ne
exam ner. Because is was Sunday, no coal was being produced and no ot her
m ners were working except another foreman and a miner who were supposed to
check the punps at the mine. Tr. 157. Three hours before the next shift, at
approximately 5:00 a.m, Pablic began conducting a preshift exam nation for
the oncom ng shift. As part of that exam nation he exami ne the No. E-2 belt
drive area. The belt drive was located in an area that he normally did not
exam ne. However, he had been inforned that he would be responsible for
supervising the area the next day (Mnday) so he stopped by the area to
beconme familiar with it and to see if there was anything in need of
correction. Tr. 158-159. The belt was not running. Tr. 163.

Pablic stated that he was on the wi de side of the belt drive and that
when he got to the sunp he stooped and | ooked underneath the belt. He could
not see a guard on the tight side. Tr. 162. Therefore, Pablic wal ked inby
and crossed the belt about 30 feet fromthe belt drive. Pablic proceeded
toward the belt drive expecting to find that the guard had been taken off and

was sonewhere in the area. It was not there and Pablic had no idea where it
was. Tr. 163. Pablic stated that he | ooked for sonmething he could use as a
guard, but he found "absolutely nothing in the area."” Id. Because it was

Sunday he clainmed that there was no way he could obtain a piece of chain link
fence or a piece of belt to serve as a guard. Tr. 185. Therefore, he used
materials he found on hand to build a "barricade.” Tr. 164. The materials
consi sted of the strut and turnbuckle.

Pablic installed the pieces just inby the tail roller. Pablic testified
that he secured both the top and bottom of the turnbuckle by hooking and
wiring the top over steel rope and by tying the bottomw th heavy gauge stee
wire. He also tied the top of the strut to existing wire that was hol di ng
met al sheeting against the ribs. The bottom of the strut rested on the m ne
floor. Tr. 165-166, 170-171, 215. The distance fromthe floor to the roof in
the entry was 5 1/2 feet, but steel beamroof supports extended down
approximately 6 or 7 inches, so actual clearance was approximtely 5 feet.

Tr. 171-172.
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Pabl i c maintained that he could not clinb over the crossed pieces and
because he wanted to check the guard at the other end of the belt drive he
untied the strut and walk up the tight side. (Pablic stated that he is 6-
feet-2-inches tall and has a 34 inch instep. Tr. 198.) Pablic retied the
strut after exam ning the front guard and finding that it was in place. Tr.
184. Knowi ng that he could not step over the crossed pieces and had to untie
the strut to go past, Pablic believed that anyone el se coming up the tight
side woul d have realized, since the pieces were wired in place, that the
crossed pieces were "a barricade-type thing to keep sonmebody from physically
goi ng up through there." Tr. 184, 194-195.

According to Pablic, a plastic sign stating "Danger Sump" hung
approximately 5 feet inby the crossed pieces. Tr. 173. (Pablic was certain it
was there because he renmenbered cleaning float coal dust fromit on Sunday.
Id.) Pablic stated that as a practice Beth Energy did not install such signs
at all sunps but that he had the sign installed when a previous belt drive was
in the sane area because he "felt that somebody coming up there could slip in
that sunp not realizing that there was a
sunp. " Tr.183, 213-214.

Pablic believed that Ray remenbered the crossed pieces to have been 5
feet further away fromthe tail roller than they actually were |located. (In
ot her words, Ray |ocated them where the sign was hanging.) Pablic was sure
Ray was wrong about the |ocation of the pieces because he distinctly recalled
wiring the top of the strut to the roof support |leg inby the sign.

Tr. 173-174. Pablic stated that approximately one week after the citati on was
i ssue he neasured fromthe crossed pieces to the pinch point of the roller and
found that the distance was over 36 inches. Tr. 175, 208. At that distance a
m ner could not reach through the crossed pieces and becone caught in the
roller. Tr. 174-175, 179. |In addition, there was a netal pipe that was a
part of the belt drive structure and that in conmbination with the crossed

pi eces woul d have inhibited a mner fromcontacting the roller. Tr. 175-176,
182. In Pablic's opinion, the roller was visible to anyone standing at the
crossed pieces. Tr. 198. Also, the noise fromthe belt drive would have

al erted sonmeone that they were at a belt drive location. Tr. 198-199. The
noi se was different than the "hum' of belt rollers. Tr. 219.

Pablic was asked to describe the sunmp. He stated that it extended from
ribtorib across the width of the entry. On the tight side the wal kway was
normal Iy covered with "black, pasty, heavy, nuddy material” fromthe sunp.

Tr. 177. In his opinion no person would have wanted to wal k through the

mat eri al

Tr. 200. In fact, a plank extended along the rib and when Pablic reached the
sunp he wal ked on the plank so as not to get his boots nmuddy. Tr. 230.
However, the sunp ceased at the belt roller and adjacent to the belt the tight
side floor was cement.
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(The belt drive mechanismrested on cenment to facilitate cleaning it and the
cenent extended to the end roller and perhaps a bit beyond. Tr. 229.)
Pablic did not recall "slipping or sliding or anything" when he wal ked

adj acent to the tail roller. 1d. Pablic testified he intended to return on
Monday and install a pernmanent guard.

After erecting the crossed pieces, Pablic still had to finish this
preshi ft exam nation, which he estinmated required approxi mately one-hal f hour
201. He acknow edged that there would have been two shifts | oading coa
bef ore he had an opportunity to return. Tr. 185. Since the belts on E East
Section would be his responsibility starting Mnday, he knew that belt
exam ners and belt cleaners would be in the area. Each shift would have had
one exaniner in the area before he woul d have gotten back to the belt drive on
Monday. Tr. 188-189.

Belt exam nations were conducted fromthe clearance side and if the examni ners
had to cross the belt to the tight side they woul d have stopped the belt, done
what they had to do, go back to the wide side and restarted the belt. Tr.

189. The start-stop wires ran the length of the belt on the clearance side.
They coul d have been used fromthe tight side as well, but it would be "a
little tougher." Tr. 190.

The belt was cleaned fromthe cl earance side with hoses.
Tr. 191. Belt cleaners hosed everything down toward the sunp. They shovel ed
as little as possible, but there were tinmes when shoveling had to be done. |If
mners had to cross to the tight side to shovel a heavy spill at the belt
drive they would have shut down the belt, although in any area other then the
belt drive the belt cleaners would have let the belt run.
Tr. 192-193.

Pabl i c acknow edged that he did not |eave a nessage for
the oncom ng shifts concerning the | ack of an adequate guard.
Tr. 203. He al so stated when the citation was abated by installation of a
chain link fence, the fence was put up i mediately inby the crossed pieces.
Tr. 209.

ROBERT ROLAND

Robert Rol and, a mine inspector for Beth Energy, was the conpany's
second and final wtness. Roland, who taught MSHA approved safety courses and
who was famliar with Beth Energy's policies and procedures, stated that belts
were cl eaned by water hose directed fromthe wide side with the residue being
washed into a sunp and punped out. Tr. 239. |In addition, belts were exam ned
fromthe wide side. Tr. 240. Beth Energy trained its miners to de-energize
the belt if they had to go guarding for any reason. |d.
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Rol and testified that after the citation was issued he saw the crossed
pi eces erected by Pablic. Roland believed mners would have recogni zed them
as a barricade and concluded that soneone was trying to block their entrance
to the area. |If sonmeone had to travel beyond the crossed pieces for sone
reason, conpany policy required themto de-energize the belt. Tr. 242.

The crossed pieces were left in place follow ng i ssuance of the citation
so that Beth Energy could obtain nmeasurenents of the pieces and the distances
i nvol ved and prepare the drawi ngs the conpany introduced as exhibits. Tr.

244,

THE VI OLATI ON

Section 75.1722(b) requires guards at conveyor-drive pulleys sufficient
to prevent a person fromreaching behind the guard and becom ng caught between
the belt and the pulley.(Footnote 7) Beth Energy does not contest the
violation (Tr. 21) and | find that it existed as charged. |Indeed, there was
no guard at the tail roller and whether or not a fence-type guard or "area
guard" al one woul d have net the requirenents of the standard, the crossed
strut and turnbuckle were not acceptable. They could have been gotten over
and a person could have becone entangled in the roller's pinch point.(Footnote
8)

S&S and GRAVI TY

The Conmi ssion has held that a violation is "significant and
substantial" if, based on the particular facts surrounding the violation,
there exists a "reasonable |ikelihood that the hazard

A "pulley" is defined as, "A cylinder with a shaft for nmounting so that
it my rotate, used to change the direction or plane of belt travel." DMVRT
at 875. Here, although the equi pment requiring guarding was consistently
referred to during the proceeding as a "roller" or "belt roller" or "tai
roller,” it is clear that its function was to change the direction of trave
of the belt. Resp. Exh. 1

Previously, | have expressed the view that area guarding is inconpatible
with section 75.1722(b). Consolidation Coal Co., 15 FMSHRC __, Docket No.
WEVA 92-992, etc. (June 30, 1993) slip op. at 22-23. 1In that case MSHA' s
policy concerni ng whether or not area guarding was allowed had varied within
the sane MSHA adninistrative district depending upon the MSHA office
responsi bl e for inspecting the mne. The conpany had been advised first that
such guardi ng was perm ssi ble and then, when jurisdiction over its mne
changed to a different office, was told such guarding violated the standard.
Here, in a case, arising in another MSHA adm nistrative district, area
guarding is permtted. \Wile Emerson may have been right that foolish
consi stency is the hobgoblin of little mnds, there is nothing foolish about
uni form enforcenment of government mandated regulations. Not only is such
enforcenent wise policy, it is required by the Act, a law that is, afterall
applicable to the nation as a whol e.
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contributed to will result in an injury or illness of a reasonably serious
nature. Cement Division, National Gypsum Co., 3 FMSHRC 822, 825 (Ap[ri

1981). Further the Comm ssion has offered gui dance upon the interpretati on of
its National Gypsumdefinition by explaining four factors the Secretary nust
prove in order to establish that a violation is S&S. (Footnote 9)

In this case, there is an admitted violation of section 75.1722(h).
Further, the violation posed a discrete safety hazard in that failure to
adequately guard the tail roller subjected any person who worked or travel ed
adj acent to the roller to the danger of coming into contact with the roller
and of being caught in its pinch point. It is also clear that if such an
acci dent occurred death or disnenbernent reasonably could have been expect ed.
Thus, the record establishes three of the four factors the Secretary mnust
prove.

As is frequently the case when the all eged S&S nature of a violation is
chal l enged, the question is whether the Secretary al so has established a

reasonabl e |ikelihood that the hazard contributed to will result in an injury?
O, as the Comm ssion has put it, whether the Secretary has established that
the hazard contributed to will result in an event in which there is an

infjury.” U S Steel Mning Co., Inc. 6 FMSHRC 1573, 1574 (July 1984); see al so
Hal fway, Inc., 8 FMSHRC 12 (January 1986). The relevant time frame for
determ ni ng whether a reasonable likelihood of injury exists includes both the
time that the violative condition existed prior to citation and the tinme that
it would have existed if normal m ning operations had conti nued. Hal fway,

Inc., 8 FMSHRC at 12; U. S. Steel Mning Co., 7 FMSHRC 1125, 1130 (August

1985) .

Beth Energy argues the Secretary has failed to prove that miners would
have been exposed to injury by the violation had normal mning operations
continued in that the evidence establishes that mners would have been
unlikely to travel the tight side of the belt drive beyond the crossed pieces
while the drive was operating. Beth Energy Br. 9.

In Mat hi es the Conm ssion stated:

[T]o establish that a violation of a mandatory
standard is significant and substantial under
Nati onal Gypsum the Secretary of Labor nust prove:
(1) the violation of a mandatory safety standard,;
(2) a discrete safety hazard contributed to by the
violation; (3) a reasonable likelihood that the

hazard contributed to will result in an injury; and
(4) a reasonable likelihood that the injury in
question will be of a reasonably serious nature.

Mat hi es, 6 FMSHRC at 3-4.
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The Secretary counters he has established that mners worked on the
tight side of the belt to do various tasks that could have been required at
any time had mning continued, that mners would not have recogni zed t he
crossed pieces as a guard and that, expecting a fence before conmng to the
belt drive, mners would have stepped over the crossed pieces and found
thensel ves adjacent to the tail roller. Sec. Br. 8-11. Then, given the
condition of the floor, they would have been reasonably likely to slip or fal
and to have becone entangled in the pinch point.

I find the Secretary has the better part of the argunent.
The Secretary is right in asserting the testinmony establishes mners were
required to work on the tight side of the belt. This is particularly true of
those m ners who had to clean up accunul ated coal dust or coal spillage. Tr.
65. | note in this regard Ray's unrefuted testinony that he had cited Beth
Energy for an accurul ation of float coal dust in the area of the belt drive,
including the tight side adjacent to the tail roller, on the sane day and
mnutes prior to the tinme the subject violation was cited. Tr. 69, 139.
While it is not clear fromthe record whether this accumrulation could have
been cl eaned up by being hosed down fromthe wide side, it is certain, as
Pablic adm tted, that there were instances when clean up had to be done by
shovel from both sides of the belt and | conclude that had normal m ning
operations continued, it would have been reasonably likely for a mner to have
been assigned to work on the tight side of the belt drive to clean up
accunul ated coal dust or |oose coal. Tr. 192-193

| also note that although the practice at the m ne was for mners to
shut off the belt while crossing, the belt was restarted once crossed and
continued to operate while mners cleaned up accunul ations and spills. Thus,
I find that a mner assigned to clean up an accunulation or spill on the tight
side of the belt would have done so while the belt was in operation

| further note that it was a practice at the nmine to guard belt drives

with a fence-type guard. This being the case, | find persuasive Ray's and
Novak's suggestion that mners would not have recogni zed the crossed pieces as
a guard for the belt drive. | agree with Ray that niners would have been

| ooking for a fence not a strut and turnbuckle. Further, | find entirely
credible Ray's testinony that he was able to step over the crossed pieces, and
what ever Pablic's problemthat prevented himfromdoing so, | so no reason why
ot her miners would have been inpeded fromfollowing (alnost literally) in
Ray's footsteps. Thus, | conclude that any m ner assigned to clean up an
accurul ation or a spill existing on the tight side both inby and outby the

crossed pieces would have cone to the crossed pieces and sinply have gone
over, themjust as Ray did, placing hinmself or herself adjacent to the tai
roller.
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VWile it is true that Novak, when shown a phot ograph of the crossed
pi eces and the roller behind them (Resp. Exh. 3), agreed that a mner seeing
t hem woul d have realized he or she was coming to the belt drive, it is not at
all clear that the photograph depicts what a mner noving up the entry and
assigned to a task would in fact have seen. Tr. 141. For one thing, the
phot ograph was not established to have been taken in the sane |light as would
have been available to a mner. Lights for the belt drive were positioned on
the other side of the drive, and it is not certain that a m ner on the tight
side woul d have been able to discern the roller beyond the crossed pieces from

the actual light available on the tight side. 1In addition, |I believe it
reasonabl e to assume that a m ner assigned to clean up an accumrul ati on or
spill on the tight side would have been intent on his or her task and would

not have been | ooking for conponents of the belt drive in the absence of a
fence.

Nor do | find persuasive Pablic's testinmony that the noise fromthe belt
drive woul d have al erted an approaching mner to its presence. Rather, for ne
Ray's testinony that he did not realize the drive was there until he was
virtually on top of it is nmore convincing -- and Ray had 22 years of
under ground m ni ng experience. Ray was intent on watching his footing and
believe it reasonable to assume that a mner assigned to clean up duty would
have been simlarly intent on not slipping rather then on distinguishing the
noi se of the belt rollers fromthat of the belt drive.

Thus, | conclude that had normal mining operations continued it was
reasonably |ikely that the mner would have been assigned to work on the tight
side in the vicinity of the belt drive and that in carrying out his or her
assi gnment woul d have proceeded over the crossed pieces and inadvertently
pl aced hinself or herself adjacent to the noving tail roller

| also credit Ray's testinmony that the floor in the vicinity of the
roller was slippery and that a person could have fallen. Tr. 67. Pablic did
not remenber slipping or sliding, but whatever the condition of the floor
i medi ately adjacent to the tail roller when the crossed pieces were erected
and when the violation was cited, given the presence of the sunp at the end of
the tail roller and the fact that npst accunul ati ons were hosed to the sunp, |
concl ude that had normal mning operations continued water fromthis clean up
process woul d have nade the footing next to the tail roller hazardous. In
addition, a mner assigned to clean up an accumnul ation or spill and
approaching the belt drive would have been concentrating on traversing the
wat er, rmud and nmuck of the sunp area in addition to concentrating on his or
her clean up duties. |In other words, the condition of the floor would have
contributed to the likelihood of a mner
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becom ng caught in the pinch point of the tail roller in two ways -- by
distracting the mner so as to be unlikely to realize he or she was in the
vicinity of the roller and by causing the mner to slip and to fall into the
roller.

I therefore conclude the Secretary has established a reasonabl e
likelihood that in the context of ongoing mning operations, a mner would
have becone caught in the pinch point of the tail roller

In determining the gravity of the violation |I nust consider both the
potential hazard to the safety of miners and the likelihood of the hazard
occurring. As has been noted, the violation subjected the mners to possible
death or disnmenbernment. 1In addition, the crossed pieces did not bar entry to
the area adjacent to the tail roller and did not signal that the belt drive
and tail roller lay beyond. G ven the fact that nminers were likely to be
assigned to clean up accumul ations and spillage on the tight side of the belt
and that the floor adjacent to the tail roller was likely to be slippery, it
was likely a mner could slip and beconme caught in the tail roller's pinch
point. Therefore, | conclude the violation was serious.

UNWARRANTABLE FAI LURE AND NEGLI GENCE

The Comm ssion has held that unwarrantable failure is aggravated
conduct constituting nore than ordinary negligence by a mne operator in
relation to a violation of the Act. Enery Mning Corp. 9. FMSHRC 1997, 2004
(Decenber 1987); Youghi ogheny & Chio Coal Co., 9 FMSHRC 2007, 2010 (Decenber
1987). The Commi ssion has explained that this determ nation is derived, in
part, fromthe ordinary meaning of the term "unwarrantable failure" ("not
justifiable"” or "inexcusable"), "failure" ("neglect of an assigned, expected
or appropriate action"), and "negligence" ("the failure to use such care as a
reasonably prudent careful person would use, characterized by "inadvertence,"
"t hought |l essness,” and "inattention"). Eastern Associated Coal Corporation,
13 FMSHRC 178, 185 (February 1991); «citing Enmery, 9 FMSHRC at 2001

Pablic testified that he intended to return and have a
fence-type guard installed the followi ng day. Tr. 185.
Bet h Energy describes Pablic's actions as "excusable neglect,” at nost. Id.

The Secretary counters that Pablic recognized the condition violated
section 75.1722(b), that he did not informthe oncom ng shifts about the
presence of the condition and that he planned to | eave the condition for over
two working shifts until he returned. According to the Secretary, Pablic's
failure to notify the oncomng shifts of the |l ack of an adequate guard and his
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decision to allow the violation to exist until he returned constituted nore
than mere negligence and "enter[ed] the real m of aggravated conduct." Sec. Br
16.

I agree with the Secretary and conclude the record fully establishes his
contentions. Pablic purposefully left the tail roller wthout the guard
requi red by section 75.1722(b). He knew the device he installed was
i nadequate, as shown by his decision to return and to install a fence-type
guard. Pablic testified that because fencing materials to block off the tight
side entry were unavailable in the vicinity of the belt drive and because it
was a Sunday, he was unable to obtain the materials needed to correct the
condition. Tr. 185. This may be, but it is no excuse for failing to advise
responsi ble officials on the oncomi ng shift of the inadequate guard so they
could give warning to mners and install an adequate guard before mners were
exposed to the potential hazard. Pablic knew that coal would be produced on
two shifts before he planned to return. He also knew, or should have know,
that accumul ati ons of coal dust, |oose coal or spilled coal were reasonably
likely to occur during those shifts in the vicinity of the belt drive and that
such accumul ations could well require the presence of mners to clean them up.
Such miners woul d have been exposed to the danger of the unguarded tail roller
and Pablic's failure to communicate left themto their peril

Thus, the record contains no indication that Pablic gave appropriate
priority to the violative condition. Rather, he allowed it to continue
despite the fact that he knew or should have known niners were likely to be
exposed to the risk of serious injury. Pablic's failure to advise oncom ng
managenment personnel of the inadequately guarded tail roller was not
i nadvertent. He acknow edged that although he had not seen the oncom ng shift
foreman there were other ways he could have advised himof the situation. Tr.
203. Subjecting mners on the next two shifts to the hazards created by the
vi ol ati on was i nexcusabl e conduct on Pablic's part and establishes Beth
Energy's unwarrantable failure to conply with the standard.

It is clear, as well, that in failing to take neasures to assure that
the violative condition was corrected Pablic failed to use such care as a
reasonably prudent and careful person in his situation and with his background
woul d have used. Pablic was Beth Energy's foreman and his negligence is
attributable to the conpany. Therefore, | conclude also that Beth Energy was
negligent in allowing the violation to exist.

OTHER CIVIL PENALTY CRITERI A

The parties have stipulated that Beth Energy was assessed a total of 672
violations at Mne No. 33 in the two years precedi ng i ssuance of the subject
citation. In addition, it is worth
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noting that 25 violations of section 75.1722 were cited during this period.
This is a large history of previous violations, both in total nunmber and in
t he nunber of violations of the guarding standard. |In addition, Beth Energy
is alarge operator with a stipulated annual production of 5,740,168 tons of
coal and the nmine has a large stipul ated annual production of 1,699,856 tons
of coal. The parties have also agreed that any civil penalty assessed wl |
not affect Beth Energy's ability to continue in business. Further, | find
that once the citation was issued Beth Energy exhibited good faith in
installing the fence used to abate the violation

ASSESSMENT OF CIVIL PENALTY

The Secretary has proposed a civil penalty of six hundred dollars ($600)
for the violation of section 75.1722(b). G ven the S&S nature of the
viol ation and the unwarrantable failure of
Beth Energy in allowing the violation to exist, as well as
Beth Energy's large size and |large history of previous violations, | find an
i ncreased anount to be appropriate, and | assess a civil penalty of eight
hundred dollars ($800.)

ORDER

Beth Energy 1S ORDERED to pay civil penalties in the settled anmounts set
forth above. 1In addition, Section 104(d)(1) Citation No. 3705626, 12/9/91, is
AFFI RVMED and Beth Energy |I'S ORDERED to pay a civil penalty of eight hundred
dol lars ($800) for the violation of section 75.1722(b) alleged therein
Payment of the settled and assessed amounts is to be nade to MSHA within
thirty (30) days of the date of this decision

This proceeding I'S DI SM SSED
Davi d F. Barbour
Adm ni strative Law Judge
(703) 756-5232

Di stri bution:

Pam McKee, Esq., Ofice of the Solicitor, U S. Department of Labor, 3535
Mar ket Street, Philadel phia, PA 19104 (Certified Mil)

Steve Snmith, Esq., Buchanan Ingersoll, USX Tower, 57th Floor
600 Grant Street, Pittsburgh, PA 15219 (Certified Miil)
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