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STATEMENT OF THE PROCEEDI NGS

These are civil penalty proceedings initiated by Petitioner
the Secretary of Labor ("Secretary"), against the Respondents,
Henry B. Salyers, Darryl Keene, Steve Vinson and Jimry D. Watt,
pursuant to section 110(c) of the Federal M ne Safety and Health
Act of 1977 ("M ne Act" or "Act"), 30 U S.C. O 801 et
seq. (Footnote 1) The

Section 110(c) of the Act states in pertinent part:

Whenever a corporate operator violates a nmandatory
health or safety standard or knowi ngly violates or
fails or refuses to conmply with any order issued under
this [Act] or any order incorporated in a fina
deci sion issued under this [Act] except an order



i ncorporated in a decision issued under subsection (a)
or section 105(c), any director, officer, or agent of
such corporation who know ngly authorized, ordered or
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Secretary asserts that Watt, as superintendent of the No. 1

M ne, a mine owned and operated by M ddle Creek Energy, Inc. ("Mddle Creek"),
knowi ngly authorized ordered or carried out violations of mandatory safety
standards 30 C.F. R 00 75.400 and 30 CF.R 0O 75.517. He further asserts that
Sal yers, Keene and Vi nson, as section foremen at the No. 1 Mne, each

knowi ngly ordered, authorized or carried out the sane violation of

section 75.400 as Watt. The Secretary seeks the assessnent of civi

penal ti es agai nst the individual Respondents for the alleged violations.

An evidentiary hearing was conducted in Tazewell, Virginia, at which the
Secretary was represented by Steven Turow and the individual Respondents
represented thensel ves. (Foot note 2)

STI PULATI ONS

The parties stipulated as foll ows:

1. On February 14, 1991, Steven May, an inspector of t he
Secretary's Mne Safety and Health Adm nistration ("MSHA") conducted an
i nspection of the No. 1 Mne, a m ne owned and operated by M ddl e Creek
2. As a result of the inspection May issued three citations:
Citation No. 3507924, a citation issued pursuant to section 104(a) of the
Act and alleging a violation of section 75.517; Citation No. 3507925, a

citation issued pursuant to section 104(a) of the Act and alleging a
violation of section 75.400; and Citation No. 3507926. (Footnote 3)

3. On February 13 and 14, 1991, Watt was the m ne
superintendent at the No. 1 Mne and Sal yers, Keene and Vi nson were
section forenen.

4, M ddl e Creek is a corporation

Tr. 8.

1...(continued)
carried out such violation, failure, or refusal shal
be subject to the same civil penalties, fines, and
i mpri sonment that may be inposed upon a person under
subsections (a) and (d).

30 U.S.C. O 820(c).

At the commencenent of the second day of the proceeding, counsel for the
Secretary nmoved to withdraw the petitions agai nst Keene and Vinson and to
dismiss the cases in which they were naned as parties. Tr. 315. | granted the
notion. Id. However, since the allegations against the two remaining
Respondents are intertwined with those previously pendi ng agai nst Keene and
Vinson, | will reference all of the allegations in discussing and ruling on
the remai ni ng cases.

Citation No. 3507926 is not at issue in these proceedings.



~1766
CONTENTI ONS OF THE PARTI ES

Counsel for the Secretary stated the evidence would show that on
February 14, 1991, May found conditions at the mne that cunulatively resulted
in an i nm nent danger and in the issuance of an order of w thdrawal pursuant
to section 107(a) of the Act. In addition, and pertinent to these
proceedi ngs, the conditions individually constituted violations of the alleged
mandatory safety standards. The violation of section 75.400 concerned
accunul ati ons of |oose coal and coal dust and the violation of section 75.517
concerned tears in the jacket of a trailing cable for a continuous mning
machi ne ("continuous mner"). As a result, in conjunction with the imm nent
danger order of withdrawal, citations alleging the violations were issued by
May.

According to counsel, all of the Respondents were aware of the existence
of the coal and coal dust, all were in a position to correct the violation and
all failed to do so. Tr. 8-9. Morreover, Watt was aware of the condition of
the trailing cable and was in a position to have the cable repaired and/or
replaced and failed to do so. Tr. 9.

Watt, responding on behalf of the Respondents, maintained the
government could not substantiate that an imm nent danger had existed and that
the order and alleged violations did not convey "the true picture of the
conditions.” Tr. 10. In Watt's view, none of the Respondents "willfully
vi ol ate[d] any standards of the Act." Id.

THE SECRETARY' S W TNESSES
STEVEN MAY

May was the Secretary's first witness. Prior to being enployed by
MSHA, May had a total of eight years experience as a mne electrician. In
addition, May was certified as an electrical repairman, a maintenance foreman
and a chief electrician. Tr. 15.

May described Mddle Creek's No. 1 Mne as an underground mnine where
coal was mined by continuous mners, hauled to underground transfer points by
ram cars and transferred to the surface by conveyor belts. Tr. 16. My
stated that the m ne produced approxi mately 3,000 tons of coal per day and
that there were two production shifts.(Footnote 4) Tr. 17, 170. Wth a |abor
force of

It was stipulated during the course of May's testinony, that there were three
shifts at the mne: 11:00 p.m to 7:00 a.m, a nmaintenance shift of which
Vinson was the foreman; 7:00 a.m to 2:30 p.m, a production shift of which
Sal yers was the foreman; and 2:30 p.m to 10:30 p.m, a production shift
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approximately 35 miners, May described the nmne as of a nmediumsize. Tr. 170-
171.

May identified a drawing of part of the section of the mine where the
vi ol ations were alleged to have occurred (the 001 section) and stated that the
drawi ng represented the area as it had existed on February 14. P. Exh. 3; Tr.
18. The drawi ng depicts five advancing faces. (They are nunbered 1 through 5
fromleft toright.) Directly outby the No. 5 face is a crosscut and May
stated that a continuous mner was |located in the crosscut, to the right of
the face when | ooking inby. The No. 4 face was further advanced than the No.
5 face and a roof bolting machi ne was parked outby the face.

A trailing cable ran fromthe conti nuous mner to the power center
located in the third crosscut outby the No. 4 face. The transfer point was in
the No. 4 entry between the third and fourth crosscut outby the No. 4 face.

Tr. 20.

May stated that he arrived at the mne at approximtely
2:00 p.m on February 14. It was the first day of a regular quarterly
i nspection of the entire mine. My and Watt proceeded to the 001 section
Tr. 24. May and Watt passed the power center, the electrical installation
where a transformer |owered incomng electrical current to 480 volts. Tr. 26.
May and Watt wal ked past the power center and up the No. 5 entry. Tr. 54.

The trailing cable for the continuous mner was |lying on the floor of
the entry. Id. WMay believed he could hear machi nes running on the section and
he assuned that mining was in progress. Tr. 50, 94-95. My began to exani ne
the cable and the noise stopped. Tr. 50. May believed the cable was
energized. Tr. 51. May stated he could see the Iight on the continuous
mner. Tr. 150.

May described the cable. It was approximately 2 inches thick. I nsi de
there were three power conductors and a ground nonitor and ground wre.
El ectricity ran through the conductors. The nonitor and ground wire were
safety devices and if either were broken or came in contact with a conductor
the continuous m ner was supposed to de-energize. Tr. 29.

4...(continued)
of which Keene was the foreman. Tr. 179-180.
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The entire trailing cable for the continuous mner neasured
approximately 500 feet in length. The continuous mner was |ocated about 150
feet fromthe power center. The excess cable was lying in loops in the No. 5
entry, one side of each |oop being approximately 30 feet long. Tr. 30. The
| oops were lying along the rib. Tr. 54. The | oops extended inby the No. 5
entry to the corner of the entry in which the continuous mner was | ocated
(crosscut B on P. Exh 3).

May i nspected the | ooped cable and initially observed 17 places where it
was torn and ripped. My stated that after the cable was totally unl ooped, he

counted 18 such places. Tr. 31. May did not recall if the tears were at
pl aces in the cable that had been taped previously, but he described the cable
as being "as bad as I've seen.” Tr. 37. In each of the 18 places May

mai nt ai ned that he could see through the tears to the interior of the cable.
Tr. 55.

The | ongest tear was approxi mately 25 inches | ong. (May neasured the
tear with a folding ruler. Tr. 31-32.) At another tear where the cable's
outer insulation was mssing for approximately 8 to 10 inches, My found that
the three conductors had been rolled together and the ground nonitor had been
rolled around the conductors. Tr. 32. |In addition, one of the conductors was
bare and a wooden wedge was driven between the bare conductor and the ground
wire. Tr.33. May believed the conductor and the ground wire had burned
toget her and had been separated subsequently by the wedge. Tr. 79-80. My
specul ated the wedge had been driven between the conductor and the ground wire
so the wires would not touch and de-energi ze the continuous mner. Tr. 34.
(On cross-exanination May stated that he could not recall pointing out the
bare wires and wedge to Watt, and he confirnmed that he did not mention the
condition in his notes. Tr. 81-82.)

May expl ai ned that a ground wire does not have to be insulated but that
a conductor requires insulation. Tr. 60-61, 76. The insulation keeps the
current fromtraveling fromone conductor to another. According to May, when
he first saw the cable he could not believe it was being used. Rather, he
thought it was "sone old cable that was discarded.” Tr. 161

May concl uded the condition of the cable constituted a violation of
section 75.517. The violation was based upon the torn and exposed areas in
the cable. Tr. 148-149. May stated that in his opinion any unrepaired break
or tear in the cable cover was a violation of the standard and it did not
matter how many of the interior wires were exposed. Tr. 149. My descri bed
what he regarded as the essence of the violation: the cable "had 18 pl aces
that were not properly insulated that were open, and even one with a bare
phase wire." Tr. 89.
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May was especially concerned about the tear that exposed the bare
conductor. He believed it posed a dual hazard in that miners who touched the
conductor could be shocked and if the conductor touched the ground wire, the
resulting arc could ignite a fire. Tr. 33. Although the average m ner wore
rubber boots, sone nminers wore | eather boots and if they stepped on the bare
conductor they could be shocked. Tr. 35. They also could be shocked if they
crawl ed and put their hands on the bare conductor. Tr. 35. However, crawing
by the m ners was not likely since the entry was approximately 48 inches high
Tr. 83. Because the cable carried 480 volts of electricity any m ner
contacting it could be critically injured or killed. Id.

May al so believed the tears exposing insulated conductors created a
shock hazard because without the protection of the cable's out jacket a m ner
who touched an insul ated conductor could be shocked. 1In short, the potentia
for injury was increased by the fact that the outer jacket of the cable was
not providing the protection it was designed to ensure. Tr. 63, 73.

Mor eover, if the conductor and ground wire contacted one another and
arced, coal dust or loose coal in the vicinity of the arc could ignite, and
May stated that he had observed coal and coal dust and | oose coal measuring
about 2 inches deep lying on and around the cable. Tr. 36, 38, 42. My
believed it was "highly Iikely" such an ignition could happen. Tr. 50.

After exam ning the cable, May wal ked to the continuous mner. Watt
did not acconmpany him \Wile walking fromthe power center to the coiled
cable and fromthe cable to the mner May had observed coal and coal dust on
the mne floor. Later, when May had an opportunity to inspect the entries and
face areas, he also noted the presence of coal and coal dust in all 5 entries
fromthe transfer point inby, although the accumul ations were | ocated mainly
in entries No. 3 and No. 4. Tr. 43, 46. The coal and coal dust had
accumul ated in even greater anounts in the face areas than it had between the
power center and the mner. Tr. 41. As May expl ai ned, | oose coal and coa
dust will occur naturally where mning has taken place. Therefore, My did
not believe that the coal and coal dust that was present in each entry from
the face to 40 feet outby the face was in violation of section 75.400. Tr.43-
44. Nonet hel ess, the accumnul ations that existed from40 feet outby the faces
to the transfer point did violate the standard, and May estinmated that the
di stance the violative accunul ations existed in each entry was 200 feet or
more. Tr. 44.

In describing the accunulations in the crosscuts, My stated
that the accunulation in the crosscut furthest outby (crosscut E on Exh. P. 3)
gradually built up to a depth of 51 inches at the feeder. Tr. 136. Crosscut
D was not "too awful bad" although there was some accumul ation. Id. In
crosscuts E, D and C there
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was sone rock dust, but in crosscuts A and B there was none. May also stated
that where the coal in the entries had been run over by m ning equi pnent, coa

dust in depths of approximately 2 inches existed. 1d., 51. The coal and coa
dust in the entries was dry and bl ack and May described the section in genera
as being "very dry". Tr. 46, 83. My did not see any evidence that a clean

up was in progress on the section. Tr. 96.

May admitted, however, that rock dusting woul d have been done after the
section had been cl eaned and that the accunul ati ons he observed coul d have
been fromthe production shifts that followed Vinson's maintenance shift. He
stated he had "no idea" how nmuch cl eaning Vinson had done on the 11:00 p.m to
7:00 a.m shift. Tr. 132, 134, 138. He agreed it was possible Vinson m ght
have made certain that everything was cl eaned, but May added, "Watt told nme
the reason the section was dirty was that . . . [Vinson's crew had] worked
mai nt enance on the . . . [other production section] and had not got down .
[to the section where the accunul ati ons existed] to clean it up." Tr. 132.
May further agreed that before he reached the section where the accumul ati ons
exi sted, Keene, foreman of the 2:30 p.m to 10:30 p.m shift, could have been
in the process of getting ready to clean the entries. Tr. 145.

In addition to the entries and crosscuts, My found that at the feeder
coal dust had accunul ated fromthe floor to the roof, a distance of 51 inches.
Tr. 47, 119. The hazard from coal dust adjacent to the feeder was that there
were potential ignition sources present at the feeder -- bearings, electric
notors, gears and pulleys, all of which created heat through friction. Tr.
48. May agreed, however, that he had not tested the dust to deternmine its
combusti bl e content, and he further agreed that it could have contai ned
i ncombustible material. However, he did not believe the inconbustible content
coul d have been as much as 50 percent because "[the dust] would not have been
black if it had been 50 percent inconbustible.™ Tr. 102.

May stated that after viewing the condition of the cable he had intended
to issue an i mm nent danger order of withdrawal. However, by the tinme he next
saw Watt, May had an opportunity also to view the accunul ations. Therefore,
he based the i mi nent danger order on both the cable and the accunul ati ons.
May stated, "[w]ith the bare phase lead and with the coal . . . as it was |
felt that if they continued to run [coal] then you would have had a di saster
on the section.”™ Tr. 157. In conjunction with the w thdrawal order My issued
citations for violations of sections 75.517 and 75. 400. The citations were
abated by 9:30 a.m, the following norning. Tr. 126-127.

Wth regard to the allegations that Watt, Vinson, Keene and Sal yers
knowi ngly violated the cited standards, May testified he
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recommend that MSHA conduct an investigation to determne if they had acted
contrary to section 110(c). He nade the recomendati on because of the
seriousness of the cited conditions. Tr. 176.

RI CKEY LAWSON

Lawson, who on February 14, 1991, was a nechanic/electrician for Mddle
Creek at the No. 1 Mne, was the Secretary's next witness. (At the tine he
testified he no | onger worked for Mddle Creek.) Lawson worked on the 11:00
p.m to 7:00 a.m shift and he was supervised by Vinson. He described the
nature of his job as servicing equipnent and repairing anything that broke
down during the day shifts. Tr. 183.

On February 14, 1991, Lawson had worked for approxi mately
three to five nonths at the mne, and Lawson stated that the trailing cable
May cited as being in violation of section 75.517 was in use when he started
work. Tr. 184-185. Lawson's job included repairing the cable, which usually
i nvol ved appl ying rubber tape to the outer jacket and covering the rubber tape
with wide, plastic nmasking tape. Tr. 185. He testified that prior to
February 14, he had repaired the cable "quite a few tinmes."
Tr. 191. However, he had worked with many cables that were in worse condition
than the cited cable. Tr. 186. He acknow edged that the cited cable had to
be taped daily because as the conti nuous m ner noved, the cabl e rubbed agai nst
the ribs and the tape from previous repairs wore off. Tr. 187.

Lawson stated that Watt told himand all other electricians "to seek an
eye on the cable." Tr. 187. At one point Watt had also directed the cable
be turned around -- that is, reversed -- so that worn parts would get |ess
wear. Tr. 188-189. (Lawson described the turning of cables as a conmon
m ni ng practice.

Tr. 194.) He further stated that he had told Watt the cable had a | ot of
"busted" places in it and he suggested it be replaced. Watt's response was
to tell Lawson to continue taping it and to "keep an eye on it." Tr. 189.

Lawson descri bed a "game plan" for the cable -- to keep watching it, to
keep it taped and to retape it every night if necessary. Tr. 191-192. The
conti nui ng probl em necessitating the "game plan" was the cable's outer jacket
burst as it was pulled around corners. Tr. 192. Lawson recalled M ddle Creek
contacting the manufacturer of the cable and requesting that the company send
a representative to deternm ne why Mddl e Creek was having so much difficulty
with the cable. Tr. 195.

BERNARD SALYERS

Bernard Sal yers, cousin of the Respondent, Henry Sal yers, had worked at
the mne as an electrician since 1987.
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In February 1991, he was the chief electrician and he worked part tinme above
ground and part tinme underground. Tr. 202.

In his opinion the trailing cable had a manufacturing defect in that
"for no apparent reason its outer jacket would just burst open."” Tr. 201. The
jacket woul d separate along a straight line and the insulated inner wires
woul d be revealed. Tr. 203-204. The splits were so straight that initially
he suspected the cable had been cut. Tr. 207. Upon observing the cable
closely, he found that at first a small groove woul d appear on the cable
jacket and the cable would start to separate along the groove. Tr. 209. He
bel i eved the problemw th the cable began two or three nonths before it was
cited. Tr. 205.

According to Bernard Sal yers, Mddle Creek contacted the conpany from
whom it had purchased the cable (not, as Lawson testified, the manufacturer)
and the conmpany advised Mddle Creek to cut a piece fromthe cable and the
conmpany would send it to the manufacturer for analysis. Tr. 204. This was
done, a few days before May's inspection. Tr. 205. Thus, on February 14,

M ddl e Creek was waiting for advice fromthe conpany whether to purchase a new
cable. Tr. 208. Mddle Creek purchased a new cable froma different
manuf acturer a nonth or two after the citation was issued. Tr. 214,

STEVE VI NSON

Vi nson began working for Mddle Creek in July 1989. On February 14,
1991, he was a shift foreman at the mine. Vinson explained that the purpose
of his shift, the 11:00 p. m
to 7:00 a.m shift, was to meke it possible for the day shifts to function as
production shifts. Tr. 221. The only type of maintenance the production
shifts would do was to clean up and to rock dust. Tr. 222. In Vinson's
opi ni on, there was no way a production shift could clean up all of the coa
that had accunul ated during a shift and the mai ntenance shift therefore
cl eaned up what was left. Tr. 222-223, 243.

Watt, as superintendent, always |isted for Vinson the jobs to be done
on the maintenance shift. At the end of the list, cleaning and rock dusting
were invariably included and this was true for the 11:00 p.m to 7:00 a.m
shift of February 13-14. Tr. 243, 253.

On that shift Vinson was told to nove the belt on the 002 section (the
section that was "down") and to clean and rock dust both sections. Tr. 225.
The belt npve took about 4 hours and involved all of the crew. Tr. 226.

After the nove was conpl eted, Vinson directed a miner to go to the 001 section
(the production section) to clean, rock dust and work on ventilation

Cl eani ng was done with a scoop. Tr. 227. Vinson and three nmenbers of the
crew remai ned at work on the 002 section. Id.
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Ron Joyce was the miner Vinson sent to the 001 section. Vinson stated
that he went to the 001 section around 6:40 a.m on February 14. As best
Vinson could recall, he met Joyce at the feeder. Joyce was cleaning and
because the shift was endi ng, Vinson stopped Joyce, and Joyce and Vinson |eft
the m ne.
Tr. 230, 231.

Al t hough Vi nson believed the area in front of the feeder had been
cl eaned, he did not think procedures that were required to nmove the feeder had
been instituted, and it was necessary to nove the feeder to clean i mediately
adjacent to it. Tr. 230-231. |In any event, the sides of the feeder were not
cl eaned because the only way that could have been done was to pull the feeder
out of position, which would have taken 3 hours. Therefore, accunul ations
directly in front of the feeder were cleaned but those at its sides were not.
Tr. 246-247. Vinson agreed that the area around the feeder including the
si des of the feeder could have been cl eaned by shovel, but he estinmated it
woul d have taken one man four or five hours. Tr. 252.

At about 3:30 a.m, prior to sending Joyce to clean in 001 section,
Vi nson had i nspected the section (including the area involved in the
citations) and he again inspected it at
6:30 a.m, shortly before neeting Joyce. Tr. 232-234. Vinson stated that
al t hough the section was a little dirty in the face of No. 4 and No. 5
entries, it was "nothing that wouldn't pass inspection that nmorning," and,
i ndeed, Vinson believed that Joyce's clean up efforts had been adequate. Tr.
234- 235, 256.

Vi nson stated that he disagreed with May regardi ng the existence of the
al l eged accumul ations. In Vinson's opinion a |lot of the areas that My
regarded as containing float coal dust and as being black in color (the
entries and cross cuts outby the continuous mner) really were old rock dusted
areas and were "whitish" in color, not black. Tr. 238, 246, 249. In Vinson's
opinion "the only places that were really dirty was in the face" and he added
"I done nmy best to get themcleaned up that night." Tr. 238.

Vi nson added that the fact that May testified he saw rock dust showed
that some cl eani ng had been done because rock dust is applied after cleaning.
Tr. 240. Vinson believed that the Nos. 1, 2 and 3 entries had been rock
dusted -- although he had not seen Joyce rock dusting and he could not recal
if he asked Joyce if he had done any rock dusting. Tr. 241. He also believed
that rock dusting had been done by hand because, as he stated, "W just didn't
have the manpower there that night with all the work we had to do." Tr. 251
Vi nson expl ai ned that one man was sent to clean up because in his experience
one man, working for three hours, could acconplish all the clean up that was
usual |y needed. Tr. 252. Vinson stated that Watt woul d
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have had no prior know edge of the condition of the section before Vinson had
his crew begin cleaning it. Tr. 248.

Wth regard to the cited trailing cable, Vinson testified that two days
before the inspection he had hel ped Lawson tape 2 tears in the cable. Tr.
239.

DARRYL KEENE

Darryl Keene testified next. At the tine of the hearing he was working
as a ram car operator for another coal conpany. However, on February 14,
1991, he was shift foreman for Mddle Creek on the 2:30 p.m to 10:30 p. m
production shift. Tr. 251. He had been the foreman for only two or three
days and he had worked for Mddle Creek for only three or four nonths.

Keene stated that as shift foreman he was responsi ble for nmaking sure
the face areas were cleaned and that cleaning was usually done with a scoop
Tr. 261. Keene was also responsible for seeing to it that the face areas were
rock dusted. |In fact, Keene, hinmself did the cleaning and rock dusting.

Areas that he was not able to clean before the shift ended woul d be reported
to the oncomi ng shift foreman, Vinson. Tr. 262

On February 14, Keene entered the mne at 2:10 p.m Contrary to his
usual practice, he did not get an oral preshift report fromHenry Salyers, the
foreman on the 7:00 a.m to 2:30 p.m shift.(Footnote 5) Rather, the preshift
report was brought out of the mne in witten formand Keene did not see it
before going on the section and thus had no prior know edge of whether or not
accumrul ati ons were present on the section. Tr. 264-265.

Once on the section, Keene inspected all of the headings. He believed
that he wal ked fromthe power center up the No. 4 entry toward the face.
Keene did not believe the No. 4 entry had an excessi ve amobunt of accunul at ed
coal dust, although he stated that probably there was some present. Tr. 266.
Keene described the entire section as being in need of "sonme cleaning," except

Keene expl ai ned:

The preshift is called out to ne. The way we done
that is . . . Salyers . . . would call his preshift
report out to ne and I would wite in a book what he
called out to me what was [done] and what was |eft.
And then | would cone on and do nmy shift, do ny
production. Then two or three hours before Steve
[Vinson] cane on | would do the sane thing for him

Tr. 264.
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for crosscuts A and B between entries Nos. 1 and 2, areas which had just been
cut and had not yet been roof bolted.

Tr. 269, 290. Regarding the feeder, Keene recalled an area of perhaps 12 feet
where coal had accunul ated. Tr. 267.

Keene testified that during his shift there was very little, if any,
producti on because the continuous m ner had been rendered i noperative by a
problemw th its nethane nonitor. Tr. 270, 279, 283. Keene did not check the
continuous mner's cable and he was unaware if it was in need of taping, but
he agreed it was general know edge at the nmine that the cable had a problem
that caused it to split. Tr. 271, 259-260. He also did not know if the cable
was energi zed but it could have been. Tr. 284.

JI MW WYATT

Jimry Watt |ast worked for Mddle Creek at the No. 1 M ne in August or
Sept enber 1991. At that tinme he had been working at the mine for
approximately two years as the superintendent. He described his job as being
in charge of day-to-day operations at the nmine. Tr. 293. Watt stated that
prior to February 14, 1991, no orders of wi thdrawal of any kind had been
i ssued at the mine while he was the superintendent. Tr. 294. He estimted
that as the superintendent he was required to spend between 25 percent and 35
percent of his time underground. Tr. 296.

On February 14, Watt arrived at the mne at approximtely 6:15 a.m By
the tine May arrived at 2:00 p.m, Watt estimated that he had spent at | east
two hours underground. Tr. 298. Watt first went to the 001 section because
the continuous m ner was not operable. A ripper jack had broken and needed to
be repaired. Tr. 298. The jack was fixed around 11:00 a.m, and Watt
bel i eved that some mining had been done after it was repaired. Tr. 299.

Watt stated that he could not recall when first he had become aware of
the condition of the cable. He described its propensity to split as a slowy
progressive condition, and he speculated that the first fewtinmes it split
m ners were not overly concerned about it. Tr. 299. Watt also did not
recall when the piece was cut fromthe cable and sent to the manufacturer's
representative. He believed that Bernard Sal yers had been responsible
primarily for doing it. Tr. 300. Watt did recall, however, that the cable
was not a constant source of discussion during the daily nmorning safety
di scussions at the mne. Wile it was true that it was at times discussed, a
week to ten days m ght pass between such discussions. Id.. Mddle Creek
purchased the cable in approxi mately Septenber 1990, and it was put into use
upon purchase. Because it required continual taping the cable was replaced
approximately a nonth or two after February 14, 1991. In Watt's opinion the
cabl e had a manufacturing defect. Tr. 303.
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DEVEEY RI FE

Dewey Rife, a MSHA special investigator, was the Secretary's | ast
wi tness. He was apparently called to refute Watt's contention that while he
was superintendent no order of w thdrawal had been issued prior to the
i mm nent danger withdrawal order of February 14, 1991. Rife stated that
MSHA' s records indicated a section 107(a) iminent danger order of wthdrawa
had been issued at the mne on Septenber 29, 1990. Rife, whose know edge of
the existence of the order was limted to a MSHA conputer printout of
violations issued at the nmine, did not know upon whomthe order had been
served. Tr. 308.

RESPONDENTS' EVI DENCE

At the close of the Secretary's case the hearing recessed until the
following norning. Wen it resuned the Respondents indicated they felt they
had been able to present adequately their cases through their testinony as the
Secretary's witnesses and through cross exami nation. The Respondents stated
that they had no testinmony or docunmentary evidence to present but would rely
on what had al ready been stated and on any closing argunments they nmight choose
to nmake.

DI SM SSAL OF PROCEEDI NGS AGAI NST VI NSON AND KEENE

Prior to closing argunents, the Secretary's counsel noved to dismiss the
Secretary's petitions alleging knowi ng violations by Vinson and Keene.
Counsel stated: "The purpose of the [Mne Act], particularly section 110(c)
[of the Act], would not be further served by continuing a prosecution against
either.”
Tr. 315. | agreed and granted the notion. Id. | will affirmthe dism ssals
at the close of this decision.

CLOSI NG ARGUMENTS
THE SECRETARY

Counsel began by noting the official positions of the two remaining
Respondents -- that Watt was the superintendent of the mine and that Salyers
was the foreman of the shift inmmediately preceding the inspection. Counse
mai nt ai ned the testinony established the presence of significant accumul ati ons
of coal and coal dust in the 001 section in violation of section 75.400. The
Secretary had proven coal dust was present at the feeder to a depth of 51
i nches and that coal and coal dust existed in several places along the entries
for a distance of 200 feet. He also asserted the evidence established the
presence of coal dust on the ribs. According to counsel, the testinony of the
Respondents established that at the No. 1 M ne, production and equi pment
mai nt enance came before the cleaning up of
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accumrul ati ons, and that Watt and Sal yers knew of the accumul ati ons and failed
to take steps to elimnate them

In view of the fact that the mine was fairly small, it was reasonable to
expect the superintendent to know of the conditions at the mine. Watt was in
the mne prior to May's inspection and he should have observed the
accurul ations. Equally inmportant, Watt nanaged the mne in such a way that
vi ol ative accumul ati ons were al nost inevitable in that clean up duties had a
low priority, for exanple, one person had been given three hours to clean up
t he 001 secti on.

Turning to Salyers, counsel argued that while his shift my have
"inherited" sonme coal dust fromVinson's shift, the testinony made cl ear
Sal yers was responsi ble for | eaving major accumul ati ons of combustibl e
materials at the end of his shift. That the cited accumul ati ons had been |eft
by Salyer's shift was established by the fact that Salyers' shift ended
shortly before May's inspection.

Counsel further argued May's testinony that the cable contained 18
tears, sone of which revealed the cables interior wires and at |east one of
which revealed a fully exposed conductor, established a violation of section
75.517. The testinmony confirmed the condition of the cable had been an
ongoi ng problem given the regularity with which it had split.

In addition, Lawson's testinony indicated that Lawson had raised with Watt
the problemcreated by the defective cable 2 or 3 tines prior to February 14.
Bernard Salyers also testified that he had rai sed the problem of the defective
cable with Watt prior to February 14. Counsel stated that given the
condition of the cable, the cable should have been renoved fromthe m ne and
repl aced rather then have been kept in use.

In counsel's opinion, the coal and coal dust was dry and the exposed
cable wires and potential friction fromthe feeder provided possible ignition
sources in the vicinity of the accunulations. Thus, the accunul ati ons posed a
serious fire hazard. |In addition, the condition of the cable subjected mners
on the 001 section to a serious and possibly fatal shock hazard.

THE RESPONDENTS

JI MW WYATT

Watt argued the conpany had a clean up plan and that it was trying to
do the best it could to keep the mine clean. He cited to Vinson's testinony
that one nman had been sent to clean the section and had been given three hours
to do so and argued that within this tine frame the section could have been
cleaned. Referring to Keene's testinony that he did the clean up duties on
his shift, Watt stated it was not unusual at times for a section
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foreman to clean. Watt also argued that May's description of the alleged
accumrul ati ons was suspect and he stated that May had not measured the
accunul ations at any particular point.

Watt maintained that May's testinony that the cable had 18 places where
the inner |eads were visible also was inaccurate. In fact, Watt believed
that May had probably found only one place that needed taping. The 18 pl aces
to which May referred were places that Watt and May retaped, and they were
counted after the cable had been retaped. According to Watt, every tear in
the cabl e had been retaped as di scovered. Watt also argued that May's notes
and the citation formcontained no reference to a stick being used to separate
t he exposed conductor and ground wire in the cable. The bottomline for Watt
was that the cable was not in poor condition, as shown by the fact that it was
used during the remai nder of May's inspection and, Watt asserted, for a nonth
or two thereafter, until it was replaced.

Mor eover, the cable did not pose the hazard May contended. For one
thing, the continuous mner was shut down due to a mal functioning nethane
noni tor which de-energi zed power to the machine. Further, even if the ground
wi re had been energized the circuit breaker would have tripped and power woul d
have been cut off.

The cable itself was lying in an entry that had been the i mediate
return and as a result all dust in the entry had to be maintained at 80
percent inconbustible content. The reason May conveniently failed to take any
sanpl es was because he knew t he dust consisted nostly of rock dust.

HENRY SALYERS

Sal yers mai ntai ned that he was no nore to bl anme than anyone else for the
exi stence of the accurnul ati ons on the 001 section. His responsibility was to
run coal and to clean when he could. His shift always cleaned in the face,
but if there were any accunul ations in the back areas, they were cleaned up by
the 11:00 p.mto 7:00 a.m shift.

Sal yers was candi d:

That day | cleaned what | could clean in the face. By
the tine the boss man nakes a section all the tine,
wat ches about all the other nmen, keeps his centers up
keeps his curtains up and everything, there ain't no
way -- with what people you've got there ain't no way
you can go back three or four breaks back down the
hal | ways and cl ean the hallways and keep them scraped
up and ke[ ep] the dust scraped up back there.
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Tr. 357. In addition, Salyers clained that May had seen the feeder before
with simlar amounts of coal around it and had never previously witten a
citation for a violation of section 75.400.

THE VI OLATI ONS
30 CF.R 0O 75.400
Citation No. 3507925 states in part:

Begi nning at the 001-0 section transfer point and
extending inby in all entries and crosscuts to within
40 feet of the face areas of the 001-0 section

| oose[,] dry coal up to 48 (inches) at the transfer
point and fromO to 12 (inches) el sewhere with up to
2" (inches) of float dust present in the haul ways was
present. The entire section was very dry with up to
0.3 % nethane in the No. 2 entry.

P. Exh. 2. The cited standard, section 75.400, provides that "[c]oal dust,
including float coal dust deposited on rock dusted surfaces, |oose coal, and
ot her conbustible materials shall be cleaned up and not be pernmtted to
accunul ate in active workings, or on electric equipnment therein."

Watt, as superintendent of the No. 1 Mne, and Salyers, as foreman at
the m ne, do not deny they were agents of the cited corporate operator, Mddle
Creek. Rather, they maintain there was no violation of section 75.400 and
even if there was that they did not knowi ngly authorize order or carry out
such viol ation.

Wth regard to the existence of the alleged violation, | find it existed
as charged. May was specific, and to ny mind credible, in his testinony
describing the accumul ations, and if he was |less specific in articulating
their paraneters in the body of the citation than in his testinony it is
understandable, for it is clear that the accumnul ati ons were extensive in size
and varied in consistency. Nor was May the only w tness who noted the
presence of the accumul ati ons. Keene, who was the foreman on the shift
during which the accunul ati ons were cited, agreed the section was in need of
"some cleaning." Tr. 269.

May's testinony that the accumul ations existed fromthe face areas outby
to the transfer points for approximtely 200 feet was persuasive. It is true
that May for the npbst part judged the existence and consistency of the
accurul ati ons by "eyeballing" them But, there was at |east one instance (in
the vicinity of
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the coiled cable) where he sat in the accunmul ated coal dust and found it to
be about 2 inches thick and dry.

The credibility of May's testinony is further enhanced by the fact that
he recall ed the accunul ations as varying in their characteristics -- testinony
that is generally reflective of actual mning conditions. For exanple, My
noticed that in sonme places in the entries the coal had been pushed up agai nst
the ribs while in other places nmachines had run through it, helping to reduce
it to dust and leveling it out.

In addition, May's description of the coal dust that had accunul ated at
the feeder al so was persuasive. He knew the height of the entry at the feeder
was approxi mately 51 inches and he observed that coal dust had accurmul ated to
the roof. | am persuaded that he accurately described the accumul ati ons at
the feeder not only by his specific testinony of their extent, but also by
Vi nson's statenent that when he viewed the feeder around 6:40 a.m on February
14, he did not believe procedures had been undertaken to nove the feeder so
that areas adjacent to it could be cleaned. | am further persuaded by
Vi nson's acknowl edgement that the sides of the feeder could have been cl eaned
by shovel but that it would have taken a miner up to five hours to do it, and
by the fact that the testinony does not indicate such a clean up, or indeed
any ot her kind of clean up, was undertaken at the feeder between the tine
Vi nson observed the feeder and the time May arrived on the section. Further
Keene too noted accunul ations at the feeder

May believed that there had been sonme attenpt to rock dust and to clean
up the entries and crosscuts before he observed the section, and the evidence
establishes that May was correct in this regard. However, the clean up effort
was i nadequate. Vinson stated that in general the clean up programat the
mne required the 11:00 p.m to 7:00 a.m shift to clean up what was left from
the two production shifts and | believe this to have been true.

Because there was no testinony to the contrary, | also credit Vinson's
testimony that Watt |listed the jobs Vinson was to assign his crew to do, that
the cl eaning up of accumul ati ons and rock dusting were always on the |ist, and
that this was so for the 11:00 p.m to 7:00 a.m shift on February 13 and 14.
According to Vinson, the programfollowed by the 11:00 p.m to 7:00 a.m shift
generally was to send only one person to work for approximately three hours to
clean up the section. Vinson stated that usually this was adequate. However
it seenms certain that the usual program was not adequate on February 14,
especially with regard to the accunul ati ons at the feeder, which existed when
Vinson | eft the section and which | believe were essentially the sane
accurul ati ons found by May.
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I conclude, therefore, that May properly found a violation of section
75.400. The testinony of May, who eyeballed the accunul ati ons, and who was
able to describe their consistency and extent was persuasive and, in ny
opi nion, the Respondents did not present any testinony to overcone it.
Moreover, and as | have stated, the fact that May was unable to describe with
precise specificity the depths of the accunulations in each entry and crosscut
does not, in nmy opinion, detract fromhis overall credibility, for it is clear
to me that the accunul ati ons were extensive.

KNOW NG VI OLATI ON

The viol ati on having been established the question is whether Watt and
Sal yers "knowi ngly authorized, ordered or carried [it] out?" The Comm ssion
has defined the term"knowi ngly," as used in section 110(c) as having the
meani ng:

that [is] used in contract |aw, where it neans know ng
or having reason to know. A person has reason to know
when he has such information as would | ead a person
exerci sing reasonabl e care to acquire know edge of the
fact in question or to infer its existence .
[T]his interpretation is consistent with both th
statutory | anguage and the renedial intent of the

Act. If a person in a position to protect enployee
safety and health fails to act on the basis of
i nformati on that gives himknow edge or reason to know
of the existence of a violative condition, he has
acted knowingly and in a manner contrary to the
renmedi al nature of the statute

Kenny Ri chardson v. Secretary of Labor, 3 FMSHRC 8, 16 (January 1981), aff'd,
669 F.2d 632 (6th Cir. 1982), cert. denied, 461 U S. 928 (1983).

May testified that Watt told himthat Vinson's crew had not gotten the
section cleaned. Tr. 176. May believed that a conscious decision was nmade by
Watt to produce coal in any event and to put production ahead of safety. Tr.
176-177. However, even if Watt stated to May that Vinson's crew had not
cl eaned the section, it does not follow that Watt necessarily knew this
before the conditions were pointed out to Watt by May. Rather, it could be
that Watt assuned after he and May observed the accunul ati ons that they were
the result of inadequate clean up by Vinson's crew. Thus, the Secretary's
case for a "know ng violation" nust be established, if it is established at
all, on another, |ess anbi guous basis.
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In ny view, the chronol ogy of events provides such a rationale. My
arrived at the nmine at approximtely 2:00 p.m
At that point Watt had been underground for approximately two hours and by
Watt's own testinmony he had been on the 001 section where he had inspected
the continuous mner. Salyers, who was the foreman of the shift during which
Watt was underground, did not testify. But Keene, the foreman i mediately
after Salyers' shift, stated that when he arrived on the section, the entire
section was in need of sonme cleaning, and there was no testinony that Keene
had the section cleaned prior to May's arrival. Indeed, commpn sense dictates
that there was not time to have had this done.

May testified, and | have accepted, that accumnul ati ons existed in each
entry for a distance of approximately 200 feet or nore. These accunul ati ons
were visually obvious. | believe it permssible to infer fromthe presence of
accurul ati ons at the begi nning of Keene's shift that during Salyer's shift the
same or substantially simlar accunul ati ons exi sted and that they existed when
Watt was underground before May arrived. It is not clear where the
conti nuous mner was positioned when Watt was underground and it may be that
it was not where May observed it because the Secretary and Watt agree that at
| east some m ning may have been done after Watt viewed the machine.
Nonet hel ess, if the presence in the entries of the same or substantially
sim lar accunul ati ons can be inferred while Watt was underground, it can al so
be inferred that to reach the conti nuous m ner Watt would have had to pass
through areas containing the accunulations. Since the accumrul ations were
obvious, | find that Watt knew of the existence of the accunul ations prior to
May observing them

It having been established that Watt knew of the violation, the
guesti on becomes whet her Watt acted to try to elimnate the condition? There
is no evidence that he did, and the |ack of any such evidence leads nme to
conclude that Watt knowi ngly violated section 75.400 and accordingly is
liable for a civil penalty pursuant to section 110(c) of the Act.

| also conclude that Salyers knowi ngly violated the standard. As | have
found, the violative accurmul ati ons found by May on the 001 section were
extensive, and | have concluded that the sane or essentially sinmlar
accumrul ati ons exi sted during Salyers shift. As foreman, Salyers was
responsi ble for the conditions on the section. The accunul ati ons were
visual |y obvious and | conclude Sal yers knew of their existence.

As with Watt, the question becomes whether Salyers acted to try to
elimnate the condition? | have noted that Salyers did not testify on his own
behalf. | note as well that there is nothing in the record fromwhich to
infer that he tried to clean up the accunul ati ons before Keene's shift took
over. |ndeed,
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because Keene did not get the usual oral preshift report from Salyers and thus
was not alerted to the presence of the accunulations prior to comng on the
section, the inplication is that Salyers did not give elimnation of the
accunul ations the priority it deserved.

Sal yers' argument that his job was to run coal and clean what he could
and that he could not keep the section clean with the nunber of people he had
on hand, is no excuse for failing to take steps to try to renove the
accurrul ations. The law may not in all instances require the agent of a
corporation, such as a foreman, totally to correct an existing violation but
it does require himor her to try. A foreman cannot sinply neglect the
probl em because there is "no way" to correct it.

I conclude therefore that Salyers also know ngly violated
section 75.400 and accordingly is liable for a civil penalty pursuant to
section 110(c) of the Act.

30 C.F.R 0O 75.517
Citation No. 3507924 states in part:

The 480 three phase continuous m ning machine's
trailing cable in use on the 001-0 section has 18
damaged pl aces where the outer jacket was renmpved with
inner |eads visible. 1 place was 25" (inches) |ong
[.] Another place had outer and inner insulation
renmoved with bare phase and ground w res present.

This was | ocated on dry, float coal dust down the No.
5 entry to the section transfornmer.

P. Exh. |I. The cited standard, section 75.517, provides, "Power wres and
cabl es, except trolley wires, trolley feeder wires, and bare signal wres,
shall be insul ated adequately and fully protected."”

As previously nentioned, Watt does not deny that he is an agent of
M ddl e Creek. Watt's attack on the violation essentially consists of
chall enging the credibility of May's testinony regardi ng the nunber of places
where the outer jacket of the cable was torn and presence of a piece of wood
bei ng used as a wedge to separate the exposed conductor and the ground wire.

| am persuaded, however, that May's testinony regarding the condition of
the cable is accurate to the extent that there were 18 places requiring taping
or retaping due to tears in the cable's jacket. My counted the places. My
hel ped to tape the cable. |In addition, Lawson, Bernard Sal yers, Keene and
Watt agreed the cable was defective and subject to repeated splitting,
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and | accept that this was true. The propensity of the cable to split |ends
further credence to May's version of what he found.

| also conclude that at one of the tears the bare wire of one of the
conductors inside the cable was exposed through the tear. Wiile | agree with
Watt that May's failure contenporaneously to record the existence of the
al | eged pi ece of wood that supposedly separated the conductor and the ground
Wi re casts doubt upon its existence, | conclude that the question of whether
or not the wood was present is beside the point when considering the existence
of the violation. Section 75.517 requires the cable to be insul ated adequately
and fully protected. \When the outer jacket is torn, as it was in 18
i nstances, the cable is not adequately insulated and the standard has been
violated. Artificial separation of a naked conductor froma ground wire would
si nply augnment the overall gravity of the violation.

KNOW NG VI OLATI ON

The vi ol ation having been established, the question is whether Watt
knowi ngly violated it. There is no doubt that the generally defective nature
of the cable was known to Watt. However, this does not establish a know ng
violation, unless in some fashion Watt did nothing to protect against the
cable splitting and his failure to act lead directly to the 18 tears in the
cable. It nust be recognized that use of the cable was acceptable to MSHA,
provided it was adequately taped. Afterall, and as Watt points out, once the
vi ol ati on was abated by taping the tears the cable was left in use for one or
two nonths nore.

In my view, the Secretary has not established that Watt failed to act
to prevent the cited tears. Rather, the testinony |eads me to concl ude that
Watt took some pains to nake certain the cable was properly taped. Lawson's
testinony that prior to the violation being cited Watt directed Lawson and
all other electricians to "keep an eye on the cable" was not refuted.
Simlarly, his testinony that Watt ordered the cable turned to reduce the
tears was not contradicted. Wile Lawson also testified he suggested to Watt
that the cable be replaced, | do not draw an inference adverse to Watt from
the fact that it was not taken out of service. As | have noted, use of the
cabl e apparently was acceptable to MSHA provided it was adequately repaired.
| further recognize that when the violation was cited, Mddle Creek was
awai ting an opinion fromthe conpany fromwhom it had purchased the cable
regardi ng why the cable was prone to split and what could be done about it.
The advi ce was sought while Watt was superintendent and is additiona
evi dence that action was being taken in response to the problem

G ven the fact the cable could be used provided it was properly taped,
do not find persuasive counsel's argunent that
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Watt knew the cable was defective and should have had it replaced prior to
being cited for the violation of section 75.517. Nor do I find that the
Secretary has established that on February 14, Watt knew or shoul d have known
of the existence of the tears in the cable.

| have found that on February 14, Watt was on the 001 section prior to
May's arrival and it is true that Watt directed his attention to the
condition of the continuous nminer. However, it is not certain where the
conti nuous mner was |located and thus it is not certain Watt had to wal k past
the area of the cable where the tears existed in order to reach the mner
Mor eover, even if he did pass the defective area of the cable while he was on
the 001 section, there is no basis fromwhich to infer the tears (unlike the
accunmul ati ons) were so visually obvious he would or should have observed them
whi | e passing by. My found them because he was specifically inspecting the
cabl e and the evidence does not suggest to ne that Watt should have made a
speci al point of exam ning the cable. Wiile the splitting of the cable was
adm ttedly an ongoi ng problem fromWatt's viewpoint it seens reasonable to
have believed that his directives to "keep and eye on the cable" and to keep
it taped were being followed. He had instructed all of the electricians in
this regard, and his testimony that the cable was not a frequent topic of
di scussion at daily safety nmeetings was not contradicted or chall enged.

Therefore, | conclude that Watt did not know ngly authorize or order
the violation of section 75.517, and I will dismss this portion of the
Secretary's penalty petition at the close of this decision.

GRAVI TY OF VI OLATI ON
AND OTHER
APPLI CABLE CIVIL PENALTY CRI TERI A

Havi ng found that Watt and Sal yers know ngly viol ated section 75. 400,
now turn to the gravity of the violation and to the other applicable civi
penalty criteria. The accumnul ations of | oose coal and coal dust were
extensive, they were dry and they existed in the imediate vicinity of
potential ignition sources. | credit May's testinony that the feeder
mechani sm cont ai ned many such sources -- bearings, electric notors, gears and
pulleys -- the malfunction of any one of which could have ignited the
accunul ated coal and coal dust. | also note that the defective cable was
lying in coal dust and that had the conductors contacted one another the
circuit breaker, which was supposed to de-energize the cable, could have
failed and the an ignition could have resulted. Indeed, even if the circuit
breaker functioned properly an arc or spark would have occurred first and the
coal dust could have ignited. The fact that the continuous mner may have
been "down" at the tinme the violation was cited is beside the point, because
M ddl e Creek expected to
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repair it and resune nmining presently. G ven the extent and nature of the
accumrul ati ons and the presence of numerous potential ignition sources, |
concl ude the violation was very serious.

Because | have found that Watt and Sal yers actually knew of the
exi stence of the accunulations and failed to take steps to elimnate them |
find that both exhibited nore than ordinary negligence in allow ng the
violation to exist.

| also find that Watt exhibited good faith in attenpting to achieve
rapi d conpliant with section 75.400 after the violation was cited.

There is no evidence that Watt and Sal yers, acting on behalf of Mddle
Creek, had any history of being cited previously for knowi ngly violating the
Act or the mandatory health and safety standards pronul gated pursuant thereto.

CIVIL PENALTY

The Secretary has proposed that a civil penalty of $700 be assessed
agai nst Watt for the violation of section 75.400 and that a civil penalty of

$400 be assessed against Salyers. | find both these proposals sonmewhat
excessive in view of the fact that Watt and Sal yers, especially Salyers,
appeared to nme to be persons of |limted means. Still, if section 110(c) is to

have a deterrent effect, penalties assessed pursuant to it nust be nore than a
slap on the wist. Those penalized nust realize that the authority of their
positions carries a heightened responsibility to act to elimnate violative
unsafe conditions once they are known. Accepting the continuing existence of
vi ol ati ons by doing nothing to elimnate them after discovery is to fail to
act in accord with the responsibility the Mne Act places upon those who
function on the corporate operator's behal f.

| therefore assess a civil penalty of $400 agai nst Watt for his know ng
violation of section 75.400 and a civil penalty of $200 agai nst Salyers for
his knowi ng violation of section 75.400.

ORDER
DOCKET NO. VA 92-83

The Secretary's petition to assess a civil penalty against Henry Sal yers
for the violation of Section 75.400 is GRANTED. Henry Salyers is ORDERED to
pay a civil penalty of two hundred dollars ($200) within thirty (30) days of
the date of this decision for the violation of section 75.400 as cited in
Citation No. 3507925 on February 14, 1991, at Mddle Creek's No. 1 M ne.
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DOCKET NO. VA 92-84

The Secretary's petition for assessnent of civil penalty against Darry
Keene i s DI SM SSED.

DOCKET NO. VA 92-89

The Secretary's petition for assessnent of civil penalty against Steve
Vi nson i s DI SM SSED

DOCKET NO. VA 92-93

The portion of the Secretary's petition for assessnment of civil penalty
assessnment against Jimy Watt for the violation of section 75.517 as cited in
Citation No. 3507924 is DENIED. The portion of the Secretary's petition for
assessnment of civil penalty against Jimy Watt for the violation of section
75.400 is GRANTED. Jinmy Watt is ORDERED to pay a civil penalty of four
hundred dollars ($400) within thirty (30) days of the date of this decision
for the violation of section 75.400 as cited in Citation No. 3507924 on
February 14, 1991, at Mddle Creek's
No. | M ne.

Davi d F. Barbour
Adm ni strative Law Judge

Di stri bution:

St ephen D. Turow, Esq., Ofice of the Solicitor, U S. Departnent of Labor
4015 W son Boul evard, Suite 516, Arlington, VA 22203 (Certified Miil)

Henry B. Salyers, Rt. 1, Box 617, Pounding MII, VA 24637 (Certified Mil)
Darryl Keene, Rt 3, Box 253-C, Cedar Bluff, VA 24609 (Certified Muil)

Steve Vinson, Box 18, Richlands, VA 24641 (Certified Muil)
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