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Rl CKY DARRELL EALY, : DI SCRI M NATI ON PROCEEDI NG
Cont est ant :
. Docket No. KENT 93-662-D
V. : BARB CD 93-15
R B M NI NG COVPANY, | NC., . RB #4 M ne
Respondent :

SUMVARY DECI SI ON AND ORDER OF DI SM SSAL

On March 9, 1993, Contestant, Ricky Darrell Ealy, filed a
di scrimnation complainant with MSHA all egi ng that he had been
fired on June 10, 1992, due to an injury to his knee and the need
for surgery. On May 17, 1993, MSHA inforned Contestant that it
had determ ned that a violation of O 105(c) of the Act had not
occurred. Thereupon, M. Ealy filed a conplaint with the
Conmi ssi on.

Respondent, in its Answer, requested disni ssal of the
Conpl aint on the grounds that it was not tinely filed and that it
failed to state a cause of action upon which relief could be
granted. On August 5, 1993, | issued an Order To Show Cause
requiring M. Ealy to show why the Conplaint should not be
di sm ssed on the grounds raised in the Answer.

Cont estant responded to this Order on August 20, 1993. Wth
regard to the tineliness issue, he states that he filed his
di scrimnation case nine nonths after he was fired because he was
unaware of the requirenment that discrimnation conplaints be
filed within 60 days.(Footnote 1) As to the issue of whether
his complaint states a clai mupon which relief can be granted,
Cont est ant responded:

| do feel | was discrimnnated against due to the injury
to my knee and that | had to have surgery. | feel the
only reason | was fired was so that the mnes (sic)
woul d not have to pay me conpensation.
1In light of ny disposition of the issue of whether Contestant
has stated a clai mupon which relief can be granted, | need not
reach the question as to whether his response is sufficient to
avoi d dism ssal on tineliness grounds.
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Contestant also alleges that he was threatened with discharge if
he filed for Black Lung Benefits.

M. Ealy, in responding to the Show Cause Order, attached a
June 18, 1992, letter he filed with an agency of the State of
Kentucky. On page 4 of that letter there is an account of
conversation with one Steve Brock on June 13, 1992, in which M.
Brock apparently told Contestant that Federal M ne Inspectors
were on Respondent's property and that Respondent "was sayi ng
that [Contestant] had called them which [Contestant] had not."
Cont est ant does not all ege, however, that Respondent was under
the inpression that he had contacted MSHA prior to discharging
hi m on June 10, 1992.

The record in this matter contains no allegation that
Cont estant engaged in activity protected by section 105(c) of the
Federal M ne Safety and Health Act. See Randy J. Collier v.
Great Western Coal, Inc., 12 FMSHRC 35 (Judge Broderick, January
1990). Even if M. Ealy were to establish that Respondent
di scrim nated agai nst himdue to his physical condition or his
need of surgery, | would be unable to afford himany relief.

I construe Respondent's Answer as a notion for sumrary
deci sion pursuant to the Commission's Rules of Procedure, 29 C.
F. R 2700.67. Mssouri Gravel Conpany, 3 FMSHRC 2470 (Novenber

1981). | find that there is no genuine issue as to any nmateria
fact; and that Respondent is entitled to summary decision as a
matter of law. |, therefore, grant this nmotion and disniss

Contestant's discrimnation conplaint.
Arthur J. Anthan
Adm ni strative Law Judge
703- 756- 4572
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Ri cky Darrell Ealy, P.O Box 65, Hulen, KY 40845 (Certified Mil)

Susan C. Lawson, Esqg., Butternore, Turner, Lawson & Boggs, P.O
Box 935, Harlan, KY 40831 (Certified Mail)

/jf



