CCASE:

SOL (MsSHA) V. CALMAT OF CENTRAL CALI FORNI A
DDATE:

19930924

TTEXT:



~1963

SECRETARY OF LABOR : Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) : Docket No. WEST 93-362-M
Petitioner : A. C. No. 04-01711-05522
V. : Ri ver Rock Pl ant
CALMAT OF CENTRAL :
CALI FORNI A,
Respondent

DECI SI ON APPROVI NG SETTLEMENT
ORDER TO PAY

Bef or e: Judge Merlin

This case is before ne upon a petition for assessnment of
civil penalties under section 105(d) of the Federal M ne Safety
and Health Act of 1977. On June 18, 1993, the Solicitor filed a
nmotion to approve settlenment of the one violation involved in
this case. The Solicitor sought approval of a 50%reduction in
the penalty amount. On August 3, 1993, an order was issued
di sapproving the settlement because the Solicitor gave no reasons
to support the proposed reduction. The Solicitor was ordered to
file additional information to support his notion.

On August 24, 1993, the Solicitor filed an amended notion to
approve settlenment and on Septenmber 17, 1993, a second anended
settl enent notion.

In the second anended settlenment notion the Solicitor
furni shes reasons for the suggested reduction from $1019 to $509.
The citation was issued for an inoperative back-up alarmon a
crane. According to the Solicitor, gravity and negligence were
| ess than originally thought because the crane was out of service
when the citation was issued and the faulty alarm woul d have been
di scovered during the nmandatory pre-operation inspection. As a
result, the Solicitor has agreed to delete the significant and
substantial designation. | accept the Solicitor's representa-
tions and | conclude that the settlenment is appropriate under the
six criteria set forth in section 110(i) of the Act. The file
contains a menorandum fromthe Civil Penalty Conpliance Ofice
for MSHA indicating that the operator has paid $451. 50( Foot note
1) for this case.
1 $451.50 was the anount specified in the original settlenent
noti on but the Solicitor has advised ny |law clerk that the figure
was erroneous.
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In Iight of the foregoing, it is ORDERED that the settlenent
notion filed Septenber 17, 1993, is ACCEPTED as a response to the
August 3 order.

It is further ORDERED that the recommended settl ement be
APPROVED and the operator having paid $451.50, is ORDERED TO PAY
$57.50 within 30 days of the date of this decision.

Paul Merlin
Chi ef Adm nistrative Law Judge

Di stribution:

Steven R. DeSnmith, Esq., Ofice of the Solicitor, U S
Depart ment of Labor, 71 Stevenson Street, Room 1110, San
Franci sco, CA 94105-2999 (Certified Miil)

M. Frank D Osi, Calmat of Central California, 11599 Noah Fri ant
Road, Fresno, CA 93710 (Certified Mil)
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