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THI'S 1S AN AVMENDED COPY - NOT WHAT IS ORI G NALLY I N THE BLUE BOCOK

FEDERAL M NE SAFETY AND HEALTH REVI EW COVM SSI ON
1244 SPEER BOULEVARD #280
DENVER, CO 80204- 3582
(303) 844-5267/ FAX (303) 844-5268
Sept enber 27, 1993

SECRETARY OF LABOR, : Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MsSHA) , : Docket No. WEST 92-340
Petitioner : A. C. No. 05-02820-03621
v. : Docket No. VEST 92- 384

A. C. No. 05-02820-03627
WYOM NG FUEL COMPANY,

Respondent : CGol den Eagl e M ne
SECRETARY OF LABOR, : Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , : Docket No. WEST 93-186
Petitioner : A.C. No. 05-02820-03657A
V. : CGol den Eagl e M ne

EARL WHI TE, enpl oyed by
BASI N RESOURCES, | NC.
Respondent

DECI SI ON

Appearances: Margaret A. Mller, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Denver, Col orado,
for Petitioner;
Charles W Newcom Esq., Denver, Col orado,
for Respondents.

Bef or e: Judge Morris

The Secretary of Labor, on behalf of the Mne Safety and
Heal th Adm ni stration (MSHA), charges Respondent Woni ng Fue
Conpany with violating safety regul ati ons pronul gated under the
Federal M ne Safety and Health Act, 30 U.S.C. section 801 et seq.
(the "Act"). The Secretary further charges Respondent Wiite with
violating section 110(c) of the Act.

A hearing was held on the merits in Denver, Colorado on
May 26, 1993, and concluded on June 21, 1993. The parties filed
post-trial briefs.

The orders/citations in Docket Nos. WEST 92-340 and
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VEST 92-384 were issued to Wom ng Fuel Conpany as the mne
operator for events that occurred on Sunday, June 23, 1991

However, it is uncontroverted that the Gol den Eagle M ne was
purchased by the owner of Basin Resources, Inc. fromthe owner of
Wom ng Fuel Conpany on June 1, 1991. (Tr. 205-206). No issue
was raised as to this facet of the case.

In Docket No. WEST 93-186 the Secretary seeks a civil pen-
alty, under section 110(c) of the Act, against Earl White em
pl oyed by Basin Resources, Inc.

In view of the above, references in this decision may be to
Wom ng Fuel Conpany ("WFC') or Basin Resources, Inc. ("Basin")
or Earl White ("Wiite").

DOCKET NO. WEST 92-384
CI TATI ON NO. 3905711

This citation, issued under Section 104(d)(2) of the Act,
all eges a violation of 30 C.F. R 0O 75.316. (Footnote 1) The
citation reads as follows:

The net hane, ventilation and dust control plan,
approved April 16, 1991, was not in conpliance in the
nort hwest #1 |ongwall, MWU 009-0, in that page 3 of
this addendum shows #3 headgate entry as a return air
course. The air was redirected on 6-23-91 in this
entry and it is now on intake and, in turn, the air is
coursed through #1 and #2 bl eeder entries toward the
new proposed exhaust shaft. At the shaft, the air is
coursed to #58 crosscut of the tailgate return.

The regul ation, Section 75.316, provides as foll ows:

Section 75.316 Ventil ation System and Met hane and Dust
Control Pl an.

(Statutory Provisions)

A ventilation system and net hane and dust control plan
and revisions thereof suitable to the conditions and
the m ning systemof the coal mne and approved by the
Secretary shall be adopted by the operator and set out
in printed formon or before June 28, 1970. The plan
shall show the type and | ocation of mechanica

ventil ation equi pment installed and operated in the

m ne, such additional or inproved equi pnment as the
Secretary may require, the quantity and velocity of
air reaching each working face, and such other
informati on as the Secretary may require. Such plan
shall be reviewed by the operator and the Secretary at
| east every 6 nonths.

1 This section is now recodified at 30 C.F. R 0O 75.370-372.



~1970
DOCKET NO. WEST 93-340
CI TATI ON NO. 3244408

This citation, issued under Section 104(a) of the Act,
alleges a violation of 30 CF.R [O 75.316 (cited above). The
citation reads as follows:

Met hane i n excess of 4.0% and 5. 0% was present out by
the Kennedy stoppings in crosscuts #62 and #63 between
#3 and #4 entries on the #3 side of the northwest
longwal | tailgate area. Also, oxygen in anounts of
17. 1% was neasured wi th hand-hel d detectors at | east
four feet out by the stopping in #62 crosscut. Bottle
sanpl es were collected to substantiate this citation
and order.

This was the main contributing factor to the issuance
of imm nent danger order #3244407. Therefore, an
abat ement date was not set.

| mmi nent Danger Order No. 3244407

Thi s i mm nent danger order was issued i medi ately before
citation No. 3244408. The order, issued under Section 107(a) of
the Act, was not contested and it has becone a final order of the
Conmmi ssi on

The order itself reads as foll ows:

An i mm nent danger existed in the tailgate area of the
nort hwest |ongwall section in that nmethane (CH4) in
anount s exceeding 4. 0% and 5. 0% were detected with a
perm ssi bl e net hane detector out by the Kennedy
stoppings in crosscuts #62 and #63 between #3 and #4
entries of the tailgate. A violation of 75.329 C.F.R
30.

DOCKET NO. WEST 93- 186
Secretary v. Earl Wite
Enpl oyed by Basi n Resources, Inc.

In this case the Secretary, pursuant to Section 110(c) of
the Act, seeks civil penalties against Earl White, Respondent,
for know ngly authorizing, ordering, or carrying out, as an agent
of the corporate mine operator, the violations alleged herein.

CI TATI ON NO. 3244406
DI SCUSSI ON AND FI NDI NGS

The critical issue in this citation is whether Basin and its
manager, Earl White, were required to obtain approval from MSHA
before i nplenmenting any ventilation changes. It is uncontrovert-
ed that no prior approval was obtained.
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On its face 30 C F.R 0O 75.316 does not require an operator
to comply with a ventilation plan nor does it require prior
approval before ventilation changes are made. However, the
Commi ssi on has determ ned that "once the plan is approved and
adopted, its provisions are enforceable as mandatory standards."”
JimWwalter Resources, Inc. 9 FMSHRC 903, 907 (May 1987); see also
Zeigler Coal Co. v. Kleppe, 536 F.2d 398, 409 (D.C. Cir. 1976);
Carbon County Coal Co., 7 FMSHRC 1367, 1371 (Septenber 1985);
Penn All egh Coal Co., 3 FMSHRC 2767, 2771 (Decenber 1981). In an
enforcenent action before the Comm ssion, the Secretary nust
establish that the provision allegedly violated is part of the
approved and adopted plan and that the cited condition violated
the provision. JimWlter, 9 FMSHRC at 907.

The pertinent portion of the ventilation planis a letter
dat ed Novenber 15, 1990 addressed to Charles W MG othlin then
Vi ce- Presi dent and General Mnager of Womn ng Fuel Conpany. The
letter reads, in part, as follows:

RE: Col den Eagle M ne
I D No. 05-02820
Ventilation System and Met hane
and Dust Control Plan

Dear M. Mcd othlin:

The ventilation system and net hane and dust contro

pl an, dated Septenber 10, 1990, Cctober 3, 1990 and
November 7, 1990, consisting of three cover letters, a
48- page plan, and mne map, is approved in accordance
with 30 CFR 75.316. The plan is subject to revision
at any tinme and shall be reviewed by the operator and
MSHA at | east once every six nonths. Before any
changes are made in the approved ventilation system
they shall be submitted to and approved by the

Di strict Manager prior to inplenmentation. (Enphasis
added) .

The foll owi ng amendnent to the previously approved
plan is also included in the approval

The Sl ope and Shaft Sinking Plan Amendnent
dat ed Septenber 21, 1990.

The map approval applies specifically to the

provi sions of 30 CFR Sections 75.316-1(a), 75.316-
2(f)(1), 75.330, 75.1200 and 75.1200-1. Evaluation of
escapeways wi Il be acconplished by an on-site

i nspection of the mne by an authorized representative
of the Secretary. The escapeways shall be the nopst
direct and practical route out of the mine and shal
conply with the criteria in 30 CFR 75.1704.1

Thi s plan supersedes the previously approved plan with
an approval date of May 10, 1989 and all incorporated
amendments, except as noted above. This approval,



al so, supersedes the conditional approval dated
Novenber 8, 1990.
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It is apparent that the underlined portion requires prior
approval from MSHA before inplementing any changes in the
ventilation system

It is further uncontroverted that \Wite made changes in the
ventilation system wi thout seeking prior approval

These changes were substantiated and best illustrated by two
drawi ngs nade by wi tness Denning, prepared as "before and after"
illustrations (see Exhibits M7 and M8). Basically Wite
changed a return aircourse in the No. 1 headgate to an intake
aircourse. As a result of the change there was no return air-
course in the headgate.

The Judge recogni zes that Wiite stated he was accustoned in
his previous work to making ventilation changes and then submt-
ting such changes to MSHA for approval. However, although he was
only at the Golden Eagle M ne a short time he should have been
famliar with the ventilation plan requirenments.

If the Comm ssion accepts VWite's theory then the ventil a-
tion regul ati ons woul d be neani ngl ess.

The Secretary established a prima facie violation of the
ventilation plan because the prior notice requirenment was a part
of the plan and Wiite, Basin's Vice-President and General Mna-
ger, failed to obtain approval from MSHA before inplenmenting such
changes.

WFC argues the plan approval "cover letter” cannot be consi-
dered part of the plan for a nunber of reasons.

WFC initially contends the letter addressed to M. Md ot h-
linis nerely a "cover letter" and not part of the actual plan

| disagree. The letter itself identified the docunent as
the Gol den Eagle M ne ventilation plan. An anendment is specifi-
cally included in the "cover letter"”, "Escapeways" are also in-
corporated: "they shall conply with the criteria in 30 CF.R
75.1704.1." There appears to be no reason to conclude that "page
2 of 46" is not part of the ventilation plan for the Gol den Eagle
M ne. However, | recognize that MSHA's use of a cover letter to
i mpose ventilation amendments on an operator has been criticized.

Basin further asserts that MSHA witnesses testified as to
three alternatives to trigger the prior approval requirenent.
Sonme MSHA witnesses draw a distinction between "major" and
"mnor" changes. (Tr. 176-178, 189-190). |Inspector Jordan
contended that prior approval was required for "all changes."
(Tr. 28, 45).



~1973
| decline to support any argunent that requires prior MSHA
approval only for "mjor", but not for mnor changes.

Conmi ssi on Judges have routinely ruled that any deviation
fromthe ventilation plan, even tenporary or inadvertent, is a
viol ation of 75.316.

I n Consolidation Coal Conmpany, 3 FMSHRC 2207 (Septenber
1981), Judge Melick affirmed a violation of O 75.316, for the
failure by the operator to ventilate an entry with a line cur-
tain. Although the evidence established that the curtain had
been in place 2 1/2 hours prior to the issuance of the citation
but had been taken down for some unexpl ai ned reason, the judge
found that the absence of the curtain at the time the citation
was i ssued was a violation. See also: Wndsor Power House Coa
Conmpany, 2 FMSHRC 671 (March 1980), Comm ssion review denied
April 21, 1980 (Judge Melick affirmed a violation of O 75.316
because of the operator's failure to nmaintain adequate ventil a-
tion at a working face as required by its ventilation plan); Coop
M ni ng Conpany, 5 FMSHRC 2004 (Novemnber 1993) (affirned a viol a-
tion of O 75.316, because of an operator's failure to install a
line curtain as required by its ventilation plan. Although the
judge considered the fact that the curtain may have been down for
only a short time due to possible rib sloughage, he found that
such an unusual occurrence was no defense); M d-Continent Coke
and Coal, 3 FMSHRC 2502 (Novenber 1981) (a tenporary halt in
mning to pernmit other activities does not interrupt ventilation
requi renents) and U.S. Steel M ning Conpany, 12 FMSHRC 1390 (July
1990) (violation found where curtain was not required distance
from face).

Basin further clainms that MSHA cannot unilaterally establish
pl an provisions by adding requirenents to transmttal letters
because plans are the subject of negotiation between MSHA and the
operator.

| agree that the approval and adoption process is bilatera
i nvol ving consul tation, discussion and negotiati on between the
parties nutually agreeing to ventilation plans suitable to spe-
cific conditions at particular mnes. JimWlter Resources Inc.
9 FMSHRC at 907. However, in the instant cases there is no evi-
dence the parties ever engaged in any such negotiations. In
short, evidence is necessary to support these bare all egations hy
Basi n.

Basin al so contends it had no notice of the plan require-
ments because it could not |ocate the cover letter inits file
and it was not produced in discovery. (Tr. 362-363, 405-406).

The prior notice requirenment was contained in MSHA's letter
of Novenber 15, 1990, addressed to Charles W Mdothlin (EX.



~1974
M 1, page "2 of 46"). A subsequent letter dated April 3, 1991
states in part "This anmendnent will be incorporated into the
current ventilation plan originally approved on Novenmber 15, 1990
" The subsequent letter indicates that the letter of Novem
ber 15, 1990, was sent to WFC. Approvals of this type are trans-
mtted in the regular course of business to the operator and
various MSHA offices. (Tr. 130). In this situation Basin adopt-
ed the previous owner's plans. (Tr. 131).

Basin further observes that the new ventilation regulations,
whi ch were adopted after the events in this case, expressly
require prior approval. (Footnote 2) As a result Basin argues
the el emen-
tary rules of statutory construction conpel a conclusion that the
regulation as it existed did not require prior approval by MSHA

| agree that the regulation itself, 30 C.F.R 0O 75.316, does
not require prior approval by MSHA. However, the plan itself
requi res such prior approval. As a result the rules of statutory
construction are not controlling.

Finally, Basin argues that MSHA' s position is undercut when
its other regulations provide for imredi ate changes especially
when net hane reaches certain levels e.g., see 30 C.F.R
0 75.308; 309(a); 316-2(d)

Basin's argunments are rejected. MSHA nay properly address
particul ar hazards (such as nmethane) with specific detail ed regu-
| ations. Such particularized regulations do not prevent the
enforcenent of ventilation plans.

SI GNI FI CANT AND SUBSTANTI AL

A "significant and substantial" violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health hazard." A
violation is properly designated significant and substantial "if,
based upon the particular facts surrounding the violation there

2 The new regulation, 30 CF. R 0O 75.370, provides as foll ows:

(c) No proposed ventilation plan shal
be i mpl emented before it is approved by
the district manager. Any intentiona
change to the ventilation systemthat
alters the main air current or any split
of the main air current in a manner that
could mater- ially affect the safety and
health of the miners, or any change to the
information required in O 75.371 shall be
submitted to and approved by the district
manager before inplenmentation.
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exi sts a reasonable |ikelihood that the hazard contributed to
wWill result in an injury or illness of a reasonably serious
nature.” Cenent Division, National Gypsum Co., 3 FMSHRC 822, 825
(April 1981).

In Mathies Coal Co. 6 FMSHRC 1, 3-4 (January 1984), the
Commi ssion explained its interpretation of the term "significant
and substantial" as foll ows:

In order to establish that a violation of a
mandatory safety standard is significant and
substantial under National Gypsumthe Secretary of
Labor must prove: (1) the underlying violation of a
mandatory safety standard, (2) a discrete safety
hazard--that is, a neasure of danger to safety--
contributed to by the violation; (3) a reasonable

i kelihood that the hazard contributed to will result
in an injury; and (4) a reasonable likelihood that the
injury in question will be of a reasonably serious

nat ure.

In United States Steel M ning Company, Inc., 7 FMSHRC 1125,
1129, the Commi ssion stated further as foll ows:

We have explained further that the third el enent of
the Mathies forrmula "requires that the Secretary
establish a reasonable Iikelihood that the hazard
contributed to will result in an event in which there
is an injury." US. Steel Mning Co., 6 FMSHRC 1834,
1836 (August 1984). We have enphasized that, in
accordance with the | anguage of section 104(d) (1), it
is the contribution of a violation to the cause and
effect of a hazard that nust be significant and
substantial. U 'S. Steel Mning Conmpany, Inc., 6
FMSHRC 1866, 1868 (August 1984); U.S. Steel M ning
Conpany, Inc., 6 FMSHRC 1573, 1574-75 (July 1984).

MSHA' s princi pal and nost know edgeabl e wi tnesses were
Messrs. Jordan and Denni ng.

M. Jordan testified this citation was an "S&S" violation
He did so because "anything that has the potential for serious
injury or bodily harmis automatically significant and substan-

tial." (Tr. 40). M. Jordan further stated it had the potentia
"“and it is only a "guesstimte" of what can occur when it
[air reversal] is done in this manner." (Tr. 40). It is appar-

ent that M. Jordan's definition of "S&S" conflicts with the
Comm ssion's view.

M. Denning, MSHA's ventilation expert, testified that
reversing the air w thout approval could cause "unknown changes"
in the ventilation and cause nethane to accunulate "in unknown
areas." (Tr. 141).
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However, M. Denning el aborated on this condition as
fol |l ows:

A. It's apparent that the change caused the
ventilation pressures to be redistributed so that the
met hane accunul ates at the tailgate entries and not
only the change of the direction of air in the air
course, but the renoval of the stoppings that were
cited in the i mrnent danger order at crosscuts 62 and
63. (Tr. 142).

As noted above the Secretary's experts failed to testify
there was "a reasonable |likelihood that the hazard contributed to
wll result in an injury.” In short, the third facet of the
Mat hi es formul ati on was not established.

However, it is necessary to consider inmmnent danger Order
No. 3244407. Section 3(j) of the Mne Act defines an i mr nent
danger as "the existence of any condition or practice in a coa
or other mne which could reasonably be expected to cause death
or serious physical harm before such condition or practice can be
abated....” 30 U.S.C. 0O802(j). In Rochester & Pittsburgh Coa
Co., 11 FMSHRC 2159 (Novenber 1989)("R&P"), the Conm ssion
revi ewed the precedent analyzing this definition and noted that
"the U S. Courts of Appeals have eschewed a narrow construction
and have refused to |linmt the concept of inmm nent danger to
hazards that pose an i mredi ate danger." 11 FMSHRC at 2163
(citations omitted). It noted further that the courts have held
that "an inmm nent danger exists when the condition or practice
observed coul d reasonably be expected to cause death or serious
physical harmto a miner if normal mning operations were per-
mtted to proceed in the area before the dangerous condition is
elimnated."” Id., quoting Eastern Associ ated Coal Corp. V.
Interior Bd. of Mne Op. App., 491 F.2d 277, 278 (4th Cir. 1974).
See al so Wom ng Fuel Conpany, 14 FMSHRC 1296 (August 1992); U ah
Power & Light Co., 13 FMSHRC 1617 (COct ober 1991).

I mmi nent danger Order No. 3244407 was issued i mediately
before Citation No. 3244408 and that becane a final order of the
Comm ssion. The order establishes the reasonable |ikelihood that
the net hane concentration will result in an injury.

The S&S allegations as to Citation No. 3905711 shoul d be
af firmed.

UNWARRANTABLE FAI LURE

In Enery Mning Corp., 9 FMSHRC 1997, 2000- 2004 (Decenber
1987), and Youghi ogheny & Chio Coal Co., 9 FMSHRC 2007, 2010
(Decenber 1987), the Conm ssion held that "unwarrantable failure
means aggravated conduct, constituting nore than ordinary negli-
gence, by a mne operator in relation to a violation of the Act."
Thi s concl usion was based on the ordinary nmeaning of the term
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"unwarrantable failure,"” the purpose of unwarrantable failure
sanctions in the Mne Act, the Act's |egislative history, and
judicial precedent. The Conm ssion stated that while negligence

is conduct that is "inadvertent", "thoughtless," or "inatten-
tive," conduct constituting an unwarrantable failure is conduct
that is "not justifiable" or "inexcusable." Emery, supra, 9

FMSHRC at 2001.

The Conmi ssion has held that there cannot be an unwarrant -
able failure resulting froma good faith, although nistaken
belief that its actions were in conpliance with regul ations.

Ut ah Power & Light Conpany 12 FMSHRC 965, 972 (May 1990), aff'd
951 F.2d 292 (10th Cir, 1991), Cyprus Tonopah M ni ng Corporation
15 FMSHRC 367, 375-377 (March 1993).

M. White did not believe that 30 CF. R 0O 75.316 required
that he obtain prior approval from MSHA before inplenenting
changes in the ventilation system This belief, shared by
Thonmpson, was based on the | anguage in the regul ations and his
previ ous experience. (Tr. 416-417).

I conclude this evidence is credible. M. Wite and his
crew changed the ventilation systemon Sunday, June 23, 1991. He
called M. Jordan the next day to advise himof the change.

Further, Wiite felt he could have been cited for failing to
correct the problens in the ventilation system (For apparent
problems in the system see Exhibit BR-1). Several recent
decisions find that insufficient air velocity violated the
operator's ventilation plan support White's concerns in this
regard. Bethenergy Mnes, Inc., 15 FMSHRC 1200 June 23, 1993,
(Wei sberger, ALJ); Energy West M ning Conpany, 15 FMSHRC 1185
June 21, 1993 (Lasher, ALJ).

The Secretary asserts the unwarrantable failure allegations
shoul d be sustai ned because Wiite ignored statenents by his two
deputies (Sal azar and Huey) that MSHA should be notified. Fur-
ther, witness Gossard advi sed company representatives of the
necessity of prior notification as it related to an explosion in
the Gol den Eagle Mne in 1991

It is true that Sal azar and Huey told White prior notifica-
tion was necessary. But at this point Wite sent Perko (Safety
Departnment) for a copy of Part 75. Wiite read Part 75 and stated
(according to both Sal azar and Huey) "Show nme in the book where
it says | have to notify MSHA of this change" (Salazar at 64;
Huey at 81). Huey also confirned that White read Part 316
[30 CF.R [O75.316]. He indicated there wasn't anything there
sayi ng he couldn't make the ventil ation changes (Huey at 81).

The evidence al so shows that Ronald J. Gossard was assigned
to head up an MSHA teamto investigate the MSHA Gol den Eagle m ne
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expl osion that occurred in February 1991. At the close out
conference, ventilation changes were di scussed.

| give M. Cossard's testinony zero wei ght because Basin had
not yet acquired the Golden Eagle Mne. M. Gossard's last trip
to the mine was in March 1991 and he had no know edge of the
practices followed by Basin (Tr. 203). Wite took over his cur-
rent position on June 1, 1991 when Entech (Basin) acquired the
Col den Eagle Mne. (Tr. 206).

There was no unwarrantabl e failure because the operator
t hrough its manager had a good faith honest belief that he was
conplying with the regul ati ons.

The all egati ons of unwarrantable failure should be stricken.

CI TATI ON NO. 3244408
DI SCUSSI ON AND FURTHER FI NDI NGS

At issue here, separate fromthe dispute involving M.
VWite's changes in the ventilation system is whether the nethane
|l evel s that were detected by Inspectors Jordan and Phel ps, when
t hey went underground on the afternoon of Tuesday, June 25 con-
stitute a violation.

It is uncontroverted that |nspector Jordan took his readings
four feet outby the stoppings at Crosscut 62 and 63. (Tr. 47).
The net hane averaged 4 to 5 percent and above. (Tr. 35). The
measur enent | ocation was supported by the test results which al so
reflect that they were taken four feet fromthe stoppings. (Ex.
M 5). Although Jordan could not tell how far he was fromthe
entry, White testified the stoppings are 60 feet fromthe
entries. (Tr. 350).

Basin asserts that the m xing point where the neasurenent
shoul d take place is at the intersection of the bl eeder taps and
the return air entries, not the stoppings in the bl eeder taps.

As VWite explained, nmethane levels in the bl eeder taps are
naturally going to be higher as the nethane coming off the gob is
diluted on its way to the return air entries in the bl eeder
system (Tr. 350). Air is traveling up the entry and the

bl eeder taps are at 90 degrees. As the nethane cones off the
gob, the air mxes with it and dilutes it below 2 percent. (Tr.
350, 351). There is no hazard in the reduction at that point and
all the coal mnes in the world work in that fashion. (Tr. 351).
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The ventilation plan provides as foll ows:

The nethane content in the air in active workings
(except those active work areas specifically addressed
el sewhere in the plan or in 30 CFR 75) shall be |ess
than 1.0 volune per centum If at any tine the air in
any of these active workings contains 1.0 vol une per
centum or nmore of nethane, changes or adjustnents
shall be made at once in the ventilation in the mne
so that air shall contain less than 1.0 vol ume per
centum of methane. (Ex. M1, page "14 of 46").

The met hane content in any return aircourse, other
than an aircourse returning the split of air froma
wor ki ng section, shall not exceed 2.0 vol une per
centum (Ex. M1, page "15 of 46").

The Secretary's regulations 30 CF.R 0O 75.309-2 Location of
Met hane Test provides as foll ows:

The nmet hane content in a split of air
returning fromany working section shal
be measured at such point or points where
met hane may be present in the air current
in such split between the |ast working

pl ace of the working section ventilated by
the split and the junction of such split
with another air split or the location at
whi ch such split is used to ventilate
seal s or abandoned areas. Tests to
determ ne the nethane content of such
split shall be made at a point not |ess
than 12 inches fromthe roof or ribs."

Simlarly, 30 CF.R 0O 75.316-2,
Criteria for approval of ventilation
system and nmet hane and dust control plan
states in subpart (i), "When the return
aircourses fromall or part of the bl eeder
entries of a gob area and air other than
that used to ventilate the gob area is
passi ng through the return aircourses, the
bl eeder connectors between the return
ai rcourses and the gob shall be considered
as bl eeder entries and the concentration
of met hane should not exceed 2.0 vol unme
per centum at the intersection of the
bl eeder connectors and the return
ai rcour ses.

The Secretary has several regulations dealing with | ocation
of met hane tests.

However, the Judge believes the above provisions should be
read in conjunction with 30 C.F. R O 75.310-3 which provides as
fol |l ows:
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0 75.310-3 Location of nmethane tests.

The nethane content in a split of air returning from
any active workings of a mne shall be nmeasured at
such point or points where nethane nmay be present in
the air current in such split between the |ast working
pl ace ventilated by the split and the junction of such
split with another air split or at a point where such
split is used to ventilate seals or abandoned areas.
Tests to determ ne the methane content of such split
shall be made at a point not |less than 12 inches from
the roof or ribs.

Stripped of its surplusage, 30 C.F. R 0O 75.310-3 reads:
"The net hane content shall be neasured ... at a point where such
split is used to ventilate seals.”

The cited section indicates |nspector Jordan nmeasured the
nmet hane at the proper |ocation and manner

Basin's reliance on Island Creek Coal Conpany 15 FMSHRC 339
(March 1993) is misplaced. |In Island Creek Coal Conmpany the
Commi ssion affirnmed the Judge's order vacating the citation be-
cause there was no evidence that an expl osive concentration of
met hane was entering the mine. |In the instant case a 4 to 5
percent concentration of methane exi sted outby the stoppings.

Citation No. 3244408 shoul d be affirned.
S| GNI FI CANT AND SUBSTANTI AL

The S&S factors as established by the case |aw are set forth
above.

The evidence shows that the methane was found while the mne
was deenergi zed, no workers were present and it occurred in a
non-wor ki ng area of the mine. There was no evidence of any
i gnition sources.

In view of these facts the S&S al |l egati ons shoul d be
stricken.

UNWARRANTABLE FAI LURE

The case law as to unwarrantable failure is set forth in
connection with the prior citation

The evi dence does not support unwarrantable failure and said
al l egations are stricken.
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DOCKET NO. WEST 93-186
SECRETARY V. EARL WHI TE

In this case the Secretary seeks a civil penalty against
Earl \White, Basin Manager and Vi ce-President, under Section
110(c) of the Act.

Section 110(c) provides:

(c) Whenever a corporate operator violates a
mandatory health or safety standard or know ngly
violates or fails or refuses to conmply with any order
i ssued under this Act or any order incorporated in a
final decision issued under this Act, except an order
i ncorporated in a decision issued under subsection (a)
or section 105(c), any director, officer, or agent of
such corporation, who know ngly authorized, ordered,
or carried out such violation, failure, or refusa
shall be subject to the sanme civil penalties, fines,
and i nprisonment that may be inposed upon a person
under subsections (a) and (d).

In Bethenergy Mnes, Inc. et al., 14 FMSHRC 1232 the Com
m ssion restated its views that a corporate agent "who know ngly
aut hori zed, ordered, or carried out ... [a] violation" commtted
by a corporate operator may be subject to individual liability
under section 110(c) of the Mne Act. The proper legal inquiry
for purposes of determning liability under section 110(c) of the
Act is whether the corporate agent "knew or had reason to know
of a violative condition. Secretary v. Roy denn, 6 FMSHRC 1583,
1586 (July 1984), citing Kenny Richardson, 3 FMSHRC 8, 16 (Janu-
ary 1981). In Kenny Richardson, the Comm ssion stated:

If a person in a position to protect enployee safety
and health fails to act on the basis of infornmation
that gi ves himknow edge or reason to know of the
exi stence of a violative condition, he has acted
knowi ngly and in a manner contrary to the renedia
nature of the statute.

3 FMSHRC at 16. In order to establish section 110(c) liability,
the Secretary nust prove only that the individuals know ngly
acted not that the individuals knowingly violated the law. Cf.
e.g., United States v. International Mnerals & Chenical Corp.
402 U. S. 558, 563 (1971).

Further, the Conmi ssion reaffirmed its previous hol di ng that
a "knowi ng" violation under section 110(c) involves aggravated
conduct, not ordinary negligence, Bethenergy, 14 FMSHRC at 1245.

The evidence as to White has been previously reviewed. His
conduct was not "aggravated."

Accordingly the 110(c) is DI SM SSED.
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Cl VIL PENALTI ES

The statutory criteria to assess civil penalties is
contained in section 110(i) of the Act.

The proposed assessnent indicates the Gol den Eagle M ne
produced 591, 944 tons.

Further, the penalties assessed should not affect the
operator's ability to continue in business.

As to its history, the operator, Basin Resources, was
assessed eight violations for the period fromJune 1, 1991 to
June 24, 1991. (Ex. M®6).

The operator was negligent as to both citations. The
conpany shoul d have known prior MSHA approval was required to
change ventilation. It should also have anticipated the nethane
concentrati ons would accunul ate in the mne

The gravity of the violations should be considered as high
The change in the ventilation caused the nethane to locate in a
different |ocation.

The operator denonstrated good faith in pronptly abating the
vi ol ative condition.

The penalties set forth in this order are appropriate.
For the reasons herein | enter the follow ng:

ORDER
1. WEST 92-384:

Citation No. 3244406, as nodified, is affirmed and a
civil penalty of $300 is assessed.

2. MWEST 93-340:

Citation No. 3244408, as nodified, is affirned and a
civil penalty of $400 is assessed.

3. VEST 93-186:

The 110(c) case is disnissed.

John J. Morris
Adm ni strative Law Judge
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Di stri bution:

Margaret A. MIller, Esq., Ofice of the Solicitor, U S. Depart-
ment of Labor, 1585 Federal Building, 1961 Stout Street, Denver,
Col orado 80294 (Certified Mil)

Charles W Newcom Esqg., SHERMAN & HOWARD, 3000 First Interstate
Tower North, 633 17th Street, Denver, CO 80202 (Certified Mil)
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