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This case is before ne upon the petition for civil penalty
filed by the Secretary of Labor pursuant to Section 105(d) of
the Federal M ne Safety and Health Act of 1977, 30 U S.C. 0O 801
et seq., the "Act," charging Joy Technologies, Inc. (Joy) with
one violation of the standard at 30 C.F.R. 0O 48.28(a). A pre-
limnary issue is whether Joy is subject to jurisdiction under
the Act as a mine "operator." If Joy is found to be within such
jurisdiction, then the general issue is whether Joy violated the
cited standard and, if so, what is the appropriate penalty to be
assessed.

The subj ect Sanborn Creek Mne is an underground coal m ne
operated by the Sonerset M ning Conpany (Sonerset). Joy is the
manuf acturer of mning equi pnent and parts. Joy sells its
equi pnment and provides foll owup services to its custoners, such
as expert advice on repairs and assistance in obtaining parts.
Joy maintains that while it sold equi pment to and provi ded such
foll omup services for the Sanborn Creek Mne it was neither an
"operator"™ nor an "independent contractor” as defined in the Act
and that therefore the Secretary had no jurisdiction under the
Act to issue the order at bar.
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The Order, No. 3581501, was issued April 7, 1992,
pursuant to Section 104(g)(1) of the Act,(Footnote 1) by Coa
M ne Safety and Health Inspector Larry Ranmey for the all eged
failure of Joy Service Representative Di xson MEl hannon to
have received ei ght hour annual refresher training required
by the cited standard. There is no dispute that MEl hannon
had not received the training.

McEl hannon had been enpl oyed by Joy as a service
representative since August 1990. He is experienced as a
mner, is a certified mechanic and is considered to be an
expert in the mechanics of Joy mning equipnment. MElhannon's
job as a service representative for Joy includes acting as a
"troubl eshooter” for Joy equipment at m nes where such equi p-
ment is used. In that capacity he often determ nes what parts
are necessary, orders the parts and ascertains that the parts
are delivered. MElIhannon maintains that he does everything
but the installation of the parts. |In addition, when new
equi prent is shipped, he deternmines that the equi prment is
properly unl oaded, that it is not damaged, and that it perforns
as it should. MElhannon testified that he continues to visit
his customers regularly even after the manufacturer warranties
have expired and that Joy provides such services for as |long as
its equi pnent is being used.

The evidence shows that the Sanborn Creek M ne had been
reopened and coal production resumed in August, 1991 by Somerset.
The docunentary evidence shows that between January 24, 1992
and the date the instant order was issued on April 7, 1992,

McEl hannon had perfornmed services on a nunmber of occasions at
the Sanborn Creek Mne in his capacity as a Joy service repre-
sentative (Exhibit M2). McEl hannon acknow edged at heari ng
that he was also present in this capacity at this mne at other
ti mes not docunented.

1 Section 104(g)(1) of the Act provides as foll ows:

If, upon any inspection or investigation pursuant to
section 103 of this Act, the Secretary or an authorized
representative shall find enployed at a coal or other
mne a m ner who has not received the requisite safety
trai ning as determ ned under section 115 of this Act,
the Secretary or an authorized representative shal

i ssue an order under this section which declares such
m ner to be a hazard to hinself and to others, and
requiring that such mner be i mrediately wi thdrawn from
the coal or other mine, and be prohibited fromentering
such mine until an authorized representative of the
Secretary determ nes that such mner has received the
training required by section 115 of this Act.
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On the Joy sal es/service report dated January 24, 1992,
McEl hannon noted as foll ows:

Went under ground to trouble shoot cutter gear
box problens. Discovered right hand hi gh speed
gear on cutting notor was bad. Also cutter head
hi nge pin was missing (found in magnet). They
decided to run machi ne on afternoon shift anyway
and do repairs on weekend.

On the February 19, 1992 report, MElI hannon noted as
fol |l ows:

Assi sted m ne mechanic in a conplete renove
rebuild and repl acenent of conplete cutter
head on the machi ne.

Repl aced all bearings and seal throughout
cutter case and both pinion bevel gears.

On the March 2, 1992 report, MEl hannon noted as foll ows:

Assi sted m ne mechani cs unl oadi ng new shuttle
car installed electrical nip checked out every-
thing on car. Found atnospheric relief valve on
boom Lift |eaking through. Talked to Kim Ball
to have val ve replaced on warranty. Valve Part
Number 571668. They cut side boards off of car
and took it underground 3-4-92.

On the March 3, 1992 report, MElI hannon noted as foll ows:

Assi sted m ne mechani cs unl oadi ng new shuttle
car. Hooked up power and checked car operation.
No probl ens were found.

They will cut sideboards off and the car will go
under gr ound 3-5-92.

Finally, on the April 6, 1992 report, MEl hannon noted as
fol |l ows:

Assi sted m ne nmechani cs unl oading machine as it
arrived on nmne property. On 4-7-92 we started
reassenbling new miner and on 4-11-92 we took

m ner underground and on 4-13-92 mner went into
producti on.

The machine is currently in a seven foot coal seam
on 20 foot cut as is not cutting to full potenti al
They are developing a | ower seamwi th nore hei ght
and have asked for a variance for 40 ft cuts which
wi Il increase production dramatically.
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On April 6, 1992, Joy delivered a new continuous m ner
to the Sanborn Creek Mne. It was delivered in sections on
three trucks and was unl oaded and placed in the maintenance
shop. On April 7, 1992, MSHA Inspector Larry Raney entered
t he mai nt enance shop whil e Sonerset Mi ntenance Supervisor
Bill Pecharich and his crew were assenbling the new mni ner
Joy Service Representative MElI hannon was al so present at this
time and was using a remote control device to nove the nmain
frame of the continuous mner to help a mechanic pin it together
Ranmey observed another person standing at this time in front of
the cutter heads on the continuous m ner

Section 3(d) of the Act defines the term "operator" as

"any owner, |essee, or other person who operates, controls, or
supervi ses a coal or other mne or any independent contractor
perform ng services or construction at such mine ... ." In
Qis Elevator Conpany v. Secretary of Labor and FMSHRC, 921 F.2d
1285 (D.C. Cir. 1990), the court held that in Section 3(d) the
"phrase 'any independent contractor performng services ... at
[a] mine' means just that" and that the court "did not confront

whet her there is any point at which an i ndependent con-
tractor's contact with a mne is so infrequent, or de minims
that it would be difficult to conclude that services were being
performed since [Ois] conceded that it was performng |limted
but necessary services at the mne" (921 F.2d at 1290 n. 3).
Ois had a contract to service the shaft elevators at a mne

In Lang Brothers, Inc., 14 FMSHRC 413 (1991), Lang
Brot hers had an annual contract to clean and plug gas wel
sites for Consolidation Coal Conpany "to ensure that natura
gas does not seep through the well into a mning area and
create a safety hazard." 14 FMSHRC 414. |n hol ding that
Lang Brothers was an "operator,"” the Comm ssion stated:

Lang's work at the well sites ... was integrally
related to Consol's extraction of coal. Cf
Carolina Stalite, 734 F.2d at 1551. The sole

pur pose of Lang's cl eaning and pl uggi ng contract
with Consol was to facilitate Consol's extraction
of underground coal. 14 FMSHRC at 418.

The Conmi ssion did not adopt the restrictive interpretation of
O d Dom ni on Power Conpany v. Secretary of Labor and FMSHRC,
772 F.2d 92 (4th Cir. 1985) (inplying that an i ndependent
contractor must have a "continuing presence at the nine" to be
held to be an "operator"” under the Act). Rather, it held that
the de minims standard may be neasured by the significance of
the contractor's presence at the mne, as well as the duration
or frequency of its presence. The Commi ssion noted that even
t hough Lang's actual presence at the nmine to clean and plug
wells was for a short period its activity was an integral part
of Consol's extraction process.
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In Bul k Transportation Services, Inc., 13 FMSHRC 1354
(1991), the contractor had a contract with a coal mnine operator
to transport coal fromthe mne to a generating station 40 mles
away. The Comm ssion noted that Bul k had a substantial presence
at the mine -- "[T]here is a constant flow of truck drivers in
and out ... four to five days a week" -- 13 FMSHRC at 1359 --
but it focused on the significance of Bulk's activities to the
extraction process in determning that Bul k was an operator
subject to the Mne Act. "G ven the undisputed fact that Bulk
was Beth Energy's exclusive coal haul er between M ne No. 33 and
t he generating station, and given the quantities of coal haul ed
by Bul k, we agree with the judge that Bul k's services in hauling
coal were essential and closely related to the extraction
process." 13 FMSHRC at 1359.

Wthin the above framework of |aw and evidence it is clear
that Joy Service Representative MElI hannon had been perforni ng
limted but necessary services at the Sanborn Creek M ne before
and at the time of the issuance of the order at bar. It may
reasonably be inferred that these services were essential to
the extraction of coal in that MEl hannon determ ned that the
Joy m ning equipment, including a continuous m ning machi ne
was properly delivered, put together and in good working order
McEl hannon further perfornmed foll owup services for Joy mning
equi pnent at the Sanborn Creek M ne providing "troubl eshooting”
advice in the underground area of the mine, ordering parts,
and assisting in specific repairs of mning equipnent. The
conti nued operation of mining equiprment, including continuous
m ners and shuttle cars, is essential and closely related to
the extraction of coal and its renoval fromthe mne. Joy's
representative was therefore clearly performng limted but
necessary services at the Sanborn Creek M ne and Joy was
therefore an "operator"” within the neaning of the Act. Qis
El evat or Conpany, supra, 921 F.2d at 1290 n. 3.

In reaching these conclusions | have not disregarded Joy's
argunent that it did not in fact have a contract to perform
services at the Sanborn Creek M ne and that it was presumably
t herefore not an independent contractor. While there is
i nsufficient evidence in the record to concl ude whether or
not such a specific service contract existed, it is undisputed
that Joy, as a vendor, sold mning equi pnent (and parts) to be
used at the Sanborn Creek M ne and that Joy, through its service
representative, performed continuing services in connection
with those contracts of sale. Under the circunstances Joy was
an i ndependent contractor. See, e.g., 41 AmJur. 2d |ndependent
Contractors, 0O 18.

Joy also argues that it is not responsible as a m ne
operator because it was not "continually present” at the
Sanborn Creek M ne. However, the appropriate legal test to be
applied includes consideration not nmerely of the duration and
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frequency of the contractor's presence at the nine, but also
the significance of its presence usually expressed in termns
of how essential and closely related such services are to the
extraction process. See Ois Elevator, supra; Lang Brothers,
supra; Bul k Transportation, supra.

Since there is no dispute that MElI hannon had not received
the safety training required by 30 CF.R 0O 48.28(a) as charged
in Order No. 3581501, the violation is proven as charged. How
ever, in light of the inability of the Secretary to have shown
t hat McEl hannon did not have, through other experience, training
and resources, the requisite know edge that would be incorporated
in the subject training I amunable to find that the violation
was "significant and substantial™ or of high gravity. In
addition, in light of the good faith |egal position taken by Joy
in this case that it was not subject to the Act's jurisdiction, a
finding of negligence is inappropriate. Under the circunstances
and considering all of the criteria under Section 110(i) of the
Act, | find that a civil penalty of $100 is appropriate.

ORDER

Joy Technol ogies, Inc. is hereby directed to pay a civi
penalty of $100 within 30 days of the date of this decision

Gary Melick
Adm ni strative Law Judge
703-756- 6261

Di stribution:

Margaret MIller, Esq., Ofice of the Solicitor

U.S. Departnent of Labor, 1585 Federal Buil ding,

1961 Stout Street, Denver, CO 80294 (Certified Mil)

W Scott Railton, Esq., Reed, Smth, Shaw and MC ay,
8251 Greensbhboro Drive, Suite 1100, MlLean, VA 22102-3844
(Certified Mil)
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