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SECRETARY OF LABOR, : TEMPORARY REI NSTATEMENT
M NE SAFETY AND HEALTH : PROCEEDI NG
ADM NI STRATI ON ( MsHA) , :
ON BEHALF OF FREDDY THACKER : Docket No. KENT 93-977-D
Conpl ai nant :
V. : PI KE CD 93-12
BLACK DRAGON M NI NG COMVPANY, : No. 2 M ne
Respondent :

ORDER OF TEMPORARY REI NSTATEMENT

Appearances: Carl C. Charneski, Esq., Ofice of the Solicitor
U S. Departnment of Labor, Arlington, Virginia,
for Conpl ai nant;
Billy R Shelton, Esq., Baird, Baird, Baird &
Jones, P.S.C., Pikeville, Kentucky, for Respondent.

Bef ore: Judge Maurer

On Septenmber 16, 1993, the Secretary of Labor (Secretary)
filed an application for an order requiring Respondent, Bl ack
Dragon M ni ng Conpany (Bl ack Dragon) to reinstate Freddy Thacker
to the position which he held immediately prior to his June 19,
1993, discharge, or a simlar position at the sane rate of pay,
and with the same or equivalent duties assigned to him The
application was supported by an affidavit of Lawrence M Beenan,
who is the Chief, Ofice of Technical Conpliance and
I nvestigations, Coal Mne Safety and Health, Mne Safety and
Heal th Administration (MSHA) and by a copy of the origina
conplaint filed by Thacker with MSHA.

On Septenmber 27, 1993, Black Dragon filed a responsive
pl eadi ng, denying that the Secretary is entitled to the requested
Order of Tenporary Reinstatenent, denying that it violated the
M ne Act in discharging Thacker and requesting a hearing on the
Secretary's Application.

The requested hearing was held pursuant to notice on
October 7, 1993, in Prestonsburg, Kentucky.

The rel evant scope of this hearing, at this prelimnary
stage of the proceedings, is limted to a determ nati on of
whet her the mner's conplaint is being frivolously brought. |
stated on the record at the hearing and will reiterate here that
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I amnot at this tinme deternmining the nerits of Thacker's

di scrimnation conmplaint, but only whether that conplaint is
frivolous, as that word is commnly used

The Secretary has produced evidence that Thacker was a
shuttle car operator with Black Dragon for about 5 days or so
when he was di scharged. During his short tenure with the
conpany, Thacker was quite vocal with regard to the conplaints
concerni ng defective steering and brakes on the shuttle car which
he operated at Black Dragon's No. 2 Mne. There is also other
evi dence that m ne managenment was well aware of the shuttle car's
steering and brake problens. On June 24, 1993, after MSHA
I nspector Buster Stewart wote a 104(a) citation against the
shuttl e car, managenent renoved it from service and repaired it.

M. Thacker believes, as does the MSHA investigator who
testified, that Thacker was discharged for conpl ai ni ng about the
steering and brakes being bad on the shuttle car he was assigned
to operate. The conplaint has a | ot of compn sense appeal
Here is an enployee with but a few days seniority making a big
todo over a nechanical condition that the evidence woul d suggest
has been of |ong-standing duration. This begins to |ook to
managenent |i ke the conpany m ght have hired a chronic conpl ai ner
and it mght be prudent at this point to renove the source of
irritation. Ergo, Thacker is discharged.

However, there being two sides to nearly every story, Bl ack
Dragon mai ntains they took all these safety conplaints in stride.
Rat her, it was Thacker's unfortunate proclivity to pull the
shuttle car's cable off the reel, or pull the cable in two, or
ot herwi se cut the cable -- he did so three tinmes in the 5 days he
wor ked there, that caused himto be let go. M ne Foreman Russel
Lewi s enphatically states that he was not fired for being too
sl ow or because of making safety conplaints.

There is anot her aspect of controversy with regard to
Thacker's mai ntenance of the shuttle car. Managenment testified
he was not properly maintaining the equipnent. Thacker insists
he was. There is evidence from others on both sides of the
i ssue.

| note that the record contains a great deal nore rel evant
evidence than is recited or dealt with herein, including sonme
evi dence that tends to rebut or refute portions of the
Secretary's evidence. However, at this stage of the proceedi ngs
I do not need to weigh the evidence or nmake findings on the
ultimate issues. At this tine | amonly required to determine if
Thacker's conpl ai nt was frivol ously brought.

Quite frankly, while this is not the strongest case | have
ever seen, at least in the current state of the record, there is
anpl e evidence in the record that M. Thacker engaged in
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protected activity during his short tenure at Bl ack Dragon and it
is al so undi sputed that he was fired after only 5 days on the
job. It is less clear whether this adverse action had any
substantial connection to the protected activity, but it is at

| east arguable and the evidence in the record is sufficient to
satisfy the conplainant's burden of proof that his conplaint was
not frivolously brought. In reaching this conclusion, | do not
mean to portend, one way or the other, what the ultimte findings
concerning the merits of this case m ght be, as both parties will
have further opportunities to enlarge the record.

| have carefully considered the entire record of this
proceeding in that |ight and | conclude that Thacker's conpl ai nt
is not clearly without nmerit, fraudulent or pretextual in nature.
Therefore, | conclude that Thacker's conplaint is not frivolously
br ought .

ORDER

Respondent is ORDERED to i mredi ately reinstate Freddy
Thacker to the position fromwhich he was discharged on or about
June 19, 1993, or to an equivalent position, at the sanme rate of
pay and with the sanme or equival ent duties.

Roy J. Maurer
Adm ni strative Law Judge

Di stribution:

Carl C. Charneski, Esqg., Ofice of the Solicitor
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