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St at enent of the Proceedings

These proceedi ngs concern a civil penalty proceeding
initiated by the petitioner (MSHA) agai nst the respondent
(Costain Coal I|ncorporated) pursuant to section 110(a) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C 0O 820(a),
seeking civil penalty assessments for four (4) alleged violations
of certain mandatory safety standards found in Part 75, Title 30,
Code of Federal Regul ations. The respondent filed a tinely
answer contesting the alleged violations and assessnents, and
also filed Notices of Contest pursuant to Section 105(d) of the
Act, seeking review of two of the section 104(d)(1) orders which
are the subject of the civil penalty proceeding. The matters
were consolidated and heard in Evansville, |Indiana. The parties
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filed posthearing briefs and | have considered their arguments in
the course of ny adjudication of these matters.

| ssues

The issues presented in these cases are (1) whether the
conditions or practices cited by the inspectors constitute
violations of the cited mandatory safety standards, (2) whether
the alleged violations were "significant and substantial" (S&S),
(3) whether the alleged violations were the result of an
unwarrantabl e failure by Costain Coal to conply with the cited
standards, and (4) the appropriate civil penalties to be assessed
for the violations, taking into account the statutory civi
penal ty assessnment criteria found in section 110(i) of the Act.

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977,
Pub. L. 95-164, 30 U.S.C. 0O 801 et seq.

2. Commi ssion Rules, 29 C.F.R 0O 2700.1 et seq.
3. Mandatory Safety standard 30 C.F. R 0O 75.400.
Di scussi on

Section 104(d) (1) "S&S" Order No. 3552700, issued on
Cctober 16, 1992, cites an alleged violation of 30 C.F. R
0 75.1704, and it was consolidated with contest Docke
No. KENT 93-102-R. The cited condition or practice is described
as follows:

The primary designated intake escapeway for the

I ongwal | "y" panel tailgate entry was not nmintained
with 6 feet of clearance and coal bed height |ocated
one cross-out inby overcast and two cross-cuts outhy
survey station No. 69745, where a previous roof fal

had occurred and is rubbed off. But evidence indicates
shal e roof material was scooped (pushed) outby fall in
order to crib or support area, |eaving |ow clearance
fromimredi ate roof.

This area was inspected on 10-15-92 by this authorized
representative and conditions of prinmary escapeway were
not ed and di scussed with the operator in detail

Bef ore any enforcenent action was taken reference of
this violation was brought to the attention of District
#10 MSHA ventil ation supervisor along with Roof contro
Speci al i st s.
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MSHA' s counsel asserted that the evidence now known to her
reflects that the gravity findings of the inspector should be
nmodi fied to reflect the nunber of persons affected by the cited
conditions as five (5), rather than ten (10), as originally noted
by the inspector. |In addition, it is noted that the order was
nodi fi ed by the inspector on October 19, 1992, to change his
initial gravity finding to "Highly Likely", rather than
"CQccurred".

MSHA' s counsel stated that the evi dence supports a
nmodi fication of the contested section 104(d) (1) "S&S" order to a
section 104(d)(1) "S&S" citation, and that the respondent has
agreed to pay a civil penalty assessnent of $4,500, in settlenent
of the nodified citation. Respondent’'s counsel confirmed the
proposed settlenent agreenment, and it was approved fromthe bench
(Tr. 136-137).

Section 104(d)(1) non-"S&S" Order No. 3552934, issued on
Cctober 16, 1992, cites an alleged violation of 30 CF. R 0O
75.220, and it was consolidated with contest Docket No. KENT 93-
103-R. The cited condition or practice is described as follows:

Loose rock froma previous roof fall had been pushed
into the tailgate entry of the "y" panel which would
have prevented miners fromtraveling the intake
escapeway entry. The roof control plan was not being
foll owed on page 17 which requires certain safety
precautions to be followed in the event of a failure or
bl ockage in the tailgate entry. The safety precautions
had not been inplenented. The bl ocked tail gate was

di scovered on 10/15/92, and the longwall unit was in
production. Roof control plan dated February 5, 1992.

Costain Coal's defense is that the partially blocked entry
was the result of additional rock that had fallen fromthe brow
of the previous fall and that all |ongwall personnel were
notified of the situation, imediate action was taken to correct
the cited condition, and the condition was corrected before the
i nspector wote the order.

MSHA' s counsel asserted that the avail abl e evidence supports
a nodification of the Section 104(d) (1) order to a section 104(a)
citation, and that the parties agreed to settle the violation on
that basis and the respondent has agreed to pay a civil penalty
assessment of $500, as part of their settlenent agreenent.
Counsel for the respondent confirmed that this was
the case, and the settlement was approved fromthe bench
(Tr. 133-136).

Section 104(d)(2) "S&S" Order No. 3552424, issued on
March 17, 1992, cites an alleged violation of 30 CF.R 0O 75. 316,
and the cited condition or practice is described as follows:
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Item5 of the dust control plan that is witten in the
nodi fi ed order was not being followed in that the No. 1
Shear cut out in one item5 states when the No. 1 shear
cuts out, a step-out procedure will be conducted. The
full web will not be cut out in one pass.

MSHA' s counsel stated that the facts and evi dence now known
to her support a nodification of the contested section 104(d)(2)
order to a section 104(a) citation with "S&S" findings, that the
parties have agreed to settle this matter on that basis, and that
the respondent has agreed to pay a civil penalty assessment of
$500, to settle the violation. The respondent's counse
confirmed the proposed settlenent agreenment, and it was approved
fromthe bench (Tr. 132-137).

In addition to the aforenenti oned argunents presented by the
parties in support of the settlenents, the parties agreed that
Costain Coal is a large mne operator, and MSHA presented
i nformati on concerning Costain's history of prior violations for
all of its mines for the period July 23, 1990, through July 22,
1992. In addition, the record reflects that all of the cited
viol ative conditions were tinmely abated and that two of the
vi ol ations (No. 3552934 and 3552424) were term nated within five
m nutes of their issuance.

Section 104(d) (1) "S&S" Order No. 3553244, issued on
Cctober 29, 1992, cites an alleged violation of 30 CF. R 0O
75. 400, and the cited condition or practice is described as
fol |l ows:

Accumul ati on of conbusti ble materials consisting of

| oose coal, coal dust, and float coal dust from

4 inches to 12 inches in depth had been allowed to
accurul ate underneath and al ongside the No. 4 unit belt
conveyor head drive dunping on the 11C belt conveyor.

Starting at the No. 4 unit 11B belt conveyor head drive
and continuing outby on the No. 11C belt conveyor for
an approxi mate di stance of 150 feet as nmeasured with a
met al measuring tape.

Petitioner's Testinmny and Evi dence

MSHA | nspector Donald L. M I burn, confirned that he issued
the contested order after finding accumul ations of conbustibl e
material in a belt entry outby the No. 4 working unit. He
observed coal spillage on the back side and bottom of the
"“mai nline" belt conveyor head drive. The belt was running in the
accurul ations in an area of 10 to 15 feet. He also observed
| oose coal spillage down the belt entry at several places for a
di stance of approximately 150 feet. The coal "l ooked like it had
been there for several shifts" (Tr. 14-18).
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M. MIlburn stated that he issued the section 104(d) (1)
order after finding "high negligence" because the respondent's
belt boss Philip Prince informed himthat there was an ongoi ng
problemwi th the belt, that the condition was present for severa
shifts, if not days, and that people had been working for severa
days cleaning up the spillage. M. MIlburn stated that the belt
was | ater replaced because of some tears and bad splices, and he
i ndicated that with these conditions present "you're going to
| ose sone coal". M. MIburn observed no one cleaning the belt
when he observed the accunul ations (Tr. 18-19).

M. MIlburn believed that the respondent failed to take
adequate corrective neasures "to stay on top of it where they
knew they had a spill™ (Tr. 20). M. MIlburn confirnmed that in
addition to M. Prince, he discussed the matter with mai nt enance
foreman Don Gess and former belt boss Bruce Morris, and M. Gess
agreed that the spillage was excessive and that he woul d assign
people to take corrective action. M. MIlburn stated that
M. Mrris showed hima "belt book" for a different belt, but
| ater produced the correct belt book, and "the same conditions
were in it as the first book I |ooked at™ (Tr. 22).

M. MIlburn stated that the mine is on a ten-day spot
i nspection cycle because of the high liberation of nethane. The
| oose coal spillage was black in color and he observed no rock
dust on the spill. There were no additional belt violations or
probl ems and he observed no stuck rollers running in the coal
However, the accunul ati ons presented a fire hazard because npst
fires occur on belt conveyor entries because of stuck rollers or
a belt rubbing against the franme creating friction and heat
buil d-up (Tr. 23-24).

M. MIlburn confirmed that there was a fire suppression
system at the belt head drive | ocation. However, the spillage
was al so |l ocated feet 150 outby and down the entry, and the
avail able CO nmonitoring systemwould only serve as a quick
reference to locate any fire, but it would not control any fire.
He indicated that 16 miners normally would be present in the
wor ki ng section, and with the location of the affected area "it
woul d take sonme tine for themto even get to the area to put out
a fire" (Tr. 25).

M. MIlburn stated that he had previously inspected the mne
over a ten nonth period prior to his inspection of Cctober 29,
1992, and has issued other violations of sections 75.400 and
75. 402, and discussed themwi th the respondent’'s personnel
including M. Gess, M. Mrrison, and M. Prince (Tr. 26-27).

M. MIlburn confirmed that the respondent has had an
effective mne exam nation programto correct problens with
equi pnent and permissibility, and has greatly reduced its repeat
vi ol ati ons. However, he believed "they still needed to inprove
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on their rock dust applications and accumnul ations in the nine"
(Tr. 28). M. MIlburn was aware of only one prior mne fire or
ignition, and this was an explosion that occurred in 1989, but he
was not at the mine at that time, and that incident occurred
"several thousand feet away" fromthe cited area that he

i nspected on Cctober 29, 1992 (Tr. 29).

On cross-exam nation, M. MIlburn stated that the
accurrul ati ons | ocated 150 feet outby the 11-C belt were at the
side by the belt, and it was two feet deep at the head drive up
to the bottomside of the belt. He did not know what caused the
spillage at the time of his initial observations, but |ater found
out that a baffle-type board had been installed on the backside
of the belt to catch any coal spillage. He confirned that the
person in charge of the conveyors, Ricky Phillips, told himthat
the baffl e-board had been installed "a couple of days prior" to
Cctober 29, and that there was an ongoi ng probl em and that people
wer e assigned each day to shovel the area and they were trying to
stay on top of it. WM. Phillips acknow edged the spill age
probl em and he had people working on it, but M. MIburn observed
no one in the spillage area when he observed it during his
i nspection (Tr. 33).

M. Ml burn exanm ned copies of certain entries made by the
belt exam ners in the 11-C and 11-B belt books for Cctober 28,
the day before his inspection, and although he did not believe
the entries showed that corrective neasures were witten in the
books, he agreed that a notation indicating "spillage is good"
m ght indicate sonme inprovenent. However, he stated that
"wi t hout seeing any corrective nmeasure, | had no idea at that
time what they had done to the spill" (Tr. 35-38).

M. MIlburn confirnmed that based on the ampbunt of coa
spillage that he observed, he concluded that it nust have been
there for sonetine (Tr. 38). He agreed that a mal function of the
belt skirting or baffle board could cause coal to accumul ate
rather quickly (Tr. 39). He confirmed that the 11-C and 11-B
belt books indicated a spillage problemwith the two belts that
wer e connected together, and that although people nmay have been
in the areas working on the problemon the days prior to his
i nspection, no one was there at the tine of his inspection
(Tr. 42).

M. MIlburn stated that he was told that the 11-C belt was
goi ng to be changed out because of the tears and bad splices, and
t hat the backboard had been installed, but he did not believe it
was adequate enough to correct the condition (Tr. 42). He
further confirnmed that M. Phillips may have told himthat the
area had been cl eaned up the day before his inspection, and that
a nmechani cal mal function had been corrected and was not present
the norning of his inspection. He further explained as foll ows
at (Tr. 43-44):
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Q M. MIlburn, what, in your eyes, would the
conpany have had to do in order for their
negl i gence to be | ess than aggravated conduct
inthis -- on this violation if you' d been the
operator?

A. I'mnot saying that they didn't make a -- an
attenpt previously on days prior to this
i nspection to correct the problem |'m saying
that they didn't take adequate neasures.

They knew they had a problem of spillage in
this area. They installed this backboard
brace. They knew they had spillage in this
area. They shoul d've had sonebody on top of
this and observing this after they installed
this backboard to see if it was going to
correct the condition.

At the time of inspecting it, the -- the
excessi ve anmount of accunul ation | observed and
measured just couldn't have happened t hat
morning. It had to have happened for severa
days if -- if not several shifts.

Q What would you have them do di fferent on
Cct ober 29 before you got there at 11 o' clock
in the norning?

A. Personally, | think they -- they knew they had
a problemin this area. They installed a back
-- this backboard. And the reason for
installing the backboard, the belt, |ike | say,
shifts fromside to side when | oaded with coal
They installed this backboard to catch the coa
before it would shift to one side or it
woul dn' t spill

They shoul d have changed this belt. | -- they
knew they had a bad belt, bad tears, splices.
They shoul d have changed this out prior to this
day. They knew they had a recurring, ongoing
probl em

And, at (Tr. 45-46):
THE COURT: |If you observed sonmebody shoveling
through fairly well that day, would you have

found that that was sufficient?

W TNESS M LBURN: | would assunme that if there were
-- if they had a condition recorded in the belt
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books that they had a problemin this area and
they had people working on it, then to nme they
were -- would have been making an effort to
correct the condition.

THE COURT: Am | correct in this assunption
that you agree that -- with what M. Phillips
told you when you spoke to him that he told
you that there was a problem They installed
t he backboard. They were attenpting to do
something with it. You don't disagree with al
that, do you?

W TNESS M LBURN. No, | don't disagree

THE COURT: It's just that you found these
accurrul ati ons that day, and you canme to the
concl usi on that nothing was being done about it
that day to take care of the problen?

W TNESS M LBURN:  Yes, sir
Respondent's Testinmony and Evi dence

Clifford D. Burden, Director of Loss Prevention, produced
copies of the belt book for the No. 11-C belt, for the dates
Cctober 21, through Novenber 23, 1992 (Exhibit R-1; Tr. 58-60).
He confirmed that the third shift entries for Cctober 28, are for
the shift immediately before the 11: 00 AAM tine period when
I nspector M I burn conducted his inspection (Tr. 61).

M. Burden explained the entries nmade in the belt book,
begi nni ng on Cctober 28, 1992, and he identified a copy of notes
given to himby belt supervisor Ricky Phillips who told himthat
the spillage was caused by a m ssing skirt board belt conponent
where the coal was being dunped and that the coal found by the
i nspector was fresh belt spillage that was accumul ati ng very
rapidly (Tr. 63-64; Exhibit R-2). M. Burden confirned that he
was personally famliar with the 11-C and 11-B | ocati ons and he
expl ai ned the belt book entries for those locations (Tr. 66-67).

On cross-exam nation, M. Burden reviewed and expl ai ned the
belt book entries for October 24 through 28 (Tr. 68070). In
response to further questions, M. Burden confirmed that the
entire belt was 2,000 feet |Iong, and based on the belt book
entries, he concluded that the conditions noted changed from day
to day during the period from October 25 through 28, and that
there was "light spillage" (Tr. 78).

Robert Bailey, belt mechanic, testified, that the 11-C belt
was one of his responsibilities, and that on October 28, 1992,
whi l e checking out the belt header, he found a spill on the back
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side of the 11-B header on the 11-C belt. He described the spil
as one-foot to one-and-one-half foot deep, extending over a 20
to 25 foot area. He stated that he cleaned up the spill with a
shovel at approximately 1:00 P.M in the afternoon and put the
coal back on the belt. He stated that he did not observe any
coal accunul ations under the belt at the header area, and did not
observe the belt running in coal. He also observed accumul ati ons
behi nd the inby 11-B header wi per and he cl eaned that up

Tr. 81-84).

M. Bailey stated that the 11-B header, as well as all belt
headers along the belts, have sprinkler-type fire suppression
systens which shut the belt down and turn on the water sprays in
the event of a fire (Tr. 85). He also confirnmed that the belt is
equi pped with conputerized CO sensors which will quickly detect
any fire (Tr. 86).

M. Bailey stated that he returned to the area on the second
shift on Cctober 29, after the cited accumnul ati ons had been
cl eaned up and he had no trouble for the rest of the evening
(Tr. 86-87). An hour or two later, M. Phillips asked himif
there had been a coal spill the night before, and M. Bailey told
him"no" (Tr. 88). M. Phillips stated that Ben W/I son, another
belt nechanic, informed himthat a belt skirt rubber came out and
caused a spill where the 11-B belt dunped on the 11-C belt, but
that it had been put back on the belt and that he should watch it
to make sure it would be all right that day (Tr. 88-89).

On cross-exam nation, M. Bailey stated that he worked the
first day-shift on October 28, and the second shift on
October 29. He stated that he was a certified belt exam ner and
that he worked for M. Phillips and M. Prince. He confirnmed
that he makes regul ar belt rounds once or twice a day, and that
if a serious problemdevelops "I'Il stay with it" until it is
fixed (Tr. 92).

M. Bail ey described the spillage that he observed on
Oct ober 28, as "nore than normal", and that prior to this time he
had no problens with the belt and had no prior occasion to clean
up the amount of spillage he cleaned up that day (Tr. 94). He
stated that a belt skirt and baffle board are essentially the
sanme thing, and that they are used at every belt dunping point.
He confirned that the only problemhe had with the 11-C belt was
the spillage that he cleaned up. He stated that "we were in the
m dst of replacing that belt at the tinme" because sonme of the
belt was narrow and there was an increase in the coal that was
bei ng | oaded on the belt (Tr. 95).

In response to further questions, M. Bailey reiterated that
M. W] son advi sed hi mabout the header skirt board problem after
I nspector MIburn had been to the area on October 29 in order to
make sure that "it didn't spill on nme like it did - - - had on
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him (Tr. 100). M. Bailey stated that had he observed the
accumrul ati ons descri bed by the inspector he would have cl eaned
themup, and if the skirt board had canme out, he would have
replaced it and aligned the belt to prevent spills (Tr. 102).

Benjam n Wl son, day shift belt nechanic, testified that he
was famliar with the 11-C belt. He stated that on Cctober 29,
1992, he worked the day shift from6:00 AM until 4:00 PPM He
stated that he observed the 11-B belt header at the junction of
the two belts at approximately 7:30 AM or 800 AM He checked
the header rollers, skirt, and splices, and observed an inch of
coal, six foot long, under the header. He saw no problens and
left the area to check other belts. He observed no pile of coa
dust with the belt running, and he observed no accumnul ati ons for
any substantial distance (Tr. 103-105).

M. WIlson stated that he was called back to the area at
approximately 11: 00 A°M and saw the spill, and was told to get
some shovels and have it cleaned up. He confirnmed that the spil
he observed at this tinme was nore extensive than what he had
previ ously observed earlier in the nmorning, and soneone told him
that the skirt rubber came out and went under the belt. When
this occurs, coal will spill over the edge of the belt
(Tr. 105-107). M. WlIlson stated that he worked the day shift on
the prior day, and passed by the sane area. The accumnul ations
were the same as those he previously observed (Tr. 108). He was
not aware of any 11-E belt probl ens except for some narrow belts,
and the physical condition of the belt was okay (Tr. 108).

On cross-exam nation, M. WIson stated that other than "the
little spill™ that he initially observed on the 11-C belt, "which
it does every day with, you know, the narrow belt running through
it", he observed no problens on that belt during the week prior
to Cctober 29, and observed no accunul ati ons other than what he
woul d consider "normal" (Tr. 110). He confirned that he has been
a certified belt exam ner for six or seven years (Tr. 111).

M. WIson confirned that a new production unit had started
up a few days before October 29, and if two units are dunping on
a narrow belt "it will affect the way the belt runs" (Tr. 113).
In such a situation, he would observe how the belt runs. He did
not believe any changes were necessary until he observed the
spill when he was called back to the belt on October 29
(Tr. 114).

Randy Wl es, enployed in the respondent's |oss prevention
departnment, testified that he was informed of the coal spil
cited by the inspector on Cctober 29, and was told that "a skirt
rubber had kicked out™ on the 11-C belt at the 11-B dunping point
(Tr. 115-116). He was not aware of any tears or bad splices in
the 11-C belt prior to this time (Tr. 117).
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I nspector MIburn was recalled by the presiding judge, and
he confirmed at the time of his inspection he did not speak with
any of the respondent's witnesses who testified in this case or
with the belt mechanics (Tr. 119-120). 1In response to a question
as to whether he gave any credence to the explanations offered by
the respondent's witnesses, M. MIlburn stated as foll ows at
(Tr. 120-124):

W TNESS M LBURN: They said they had a probl em
with it for several days, and they were going
to change the belt out. And they had -- where
they had -- they said spillage each day, and

t hey had people down there to correct it,
shovel it. But on this particular day, they
didn't have anybody down there in this area.

And ny question to himwas why didn't -- if
this belt had a history of spilling or ongoing
problem why they didn't have somebody there at
this stage to watch this belt.

THE COURT: |Is it altogether possible that --
that this event happened that day just due to
this mal functioning belt rubber and that that
belt rubber was causing the spillage?

W TNESS M LBURN: Part of it m ght have been
attributed to -- to that right at the head
drive, but the spillage down the belt was not
related to the head drive.

* * * * * * * *

W TNESS M LBURN: | didn't know at the tinme
what was causing all the spillage. | could
only guess that is was either bad splices or
tears until | got outside, and later on they
mentioned to ne, Philip Prince, that they were
going to change the belt out, that they had a
problemwi th that belt before. And they had a
problemwi th splices and tears in this belt,
and they were going to change the whol e belt
out .

THE COURT: Now, in order to terminate this,
t hough, they just sinply cleaned up the
spillage, right?

W TNESS M LBURN:  Yes, sir

THE COURT: How soon after this event was this belt
repl aced; do you have any idea?
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W TNESS M LBURN: | don't have those statistics
as far as when they did change it out.

THE COURT: But the fact is that they didn't
change the belt out to abate this particular
cited condition.

W TNESS M LBURN: No, sir

THE COURT: Do you suppose that Prince and
Morris and Phillips were telling you all this
just trying to justify the accunul ati ons?

W TNESS M LBURN: | think they were trying to
tell me that they had a problemw th this belt,
and | didn't question them And |'m not going
to question that they didn't have people down
there working on this spill each day. But this
particular day -- if they knew they had a
problemw th it previous days and had peopl e
assigned to it, why didn't they have sonebody
down there this day watching it?

THE COURT: But you don't know that the

probl enms that they had earlier was at the
magni tude they had the day that you showed up
in other words, whether they had previous
spills of this magnitude? When | say

"magni tude,"” I'mtalking a hundred and fifty
feet.
W TNESS M LBURN: That -- that | don't know.

The crosscuts underground, there are a | ot of
pl aces that are not marked. You don't have
survey stations and place little tags in the
roof telling you where you're at.

Fi ndi ngs and Concl usi ons
Fact of Violation. Oder No. 3553244.

The credible testinony of the inspector establishes the
exi stence of the coal and coal dust accunul ations that he cited
during the course of his inspection on COctober 29, 1992. The
exi stence of such accunul ations constitutes a violation of the
cited section 75.400. See: O d Ben Coal Conpany, 2 FMSHRC 2806
(Cctober 1980); C.C.C. -Ponpey Coal Conpany, Inc., 2 FMSHRC 1195
(June 1980); Utah Power & Light Conpany, 12 FMSHRC 965, 968C My
1990). | conclude and find that the violation has been
established, and I T I S AFFI RVED
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The Unwarrantabl e Failure |ssue

The governing definition of unwarrantable failure was
expl ai ned in Zeigler Coal Conpany, 7 |IBMA 280 (1977), decided
under the 1969 Act, and it held in pertinent part as follows at
295-96:

In light of the foregoing, we hold that an
i nspector should find that a violation of any mandatory
standard was caused by an unwarrantable failure to
conply with such standard if he determ nes that the
operator involved has failed to abate the conditions or
practices constituting such violation, conditions or
practices the operator knew or should have known
existed or which it failed to abate because of a |ack
of due diligence, or because of indifference or |ack of
reasonabl e care

In several decisions concerning the interpretation and
application of the term"unwarrantable failure,” the Conm ssion
further refined and explained this term and concluded that it
means "aggravated conduct, constituting nore than ordinary
negl i gence, by a mne operator in relation to a violation of the
Act." Energy Mning Corporation, 9 FMSHRC 1997 (Decenber 1987);
Youghi ogheny & Chi o Coal Conpany, 9 FMSHRC 2007 (Decenber 1987);
Secretary of Labor v. Rushton M ning Conpany, 10 FMSHRC 249
(March 1988). Referring to its prior holding in the Emery M ning
case, the Comni ssion stated as follows in Youghi ogheny & Chio, at
9 FMSHRC 2010:

We stated that whereas negligence is conduct that
is "inadvertent," "thoughtless" or "inattentive,"
unwar r ant abl e conduct is conduct that is described as
"not justifiable" or "inexcusable." Only by construing
unwarrantable failure by a mine operator as aggravated
conduct constituting nore that ordinary negligence, do
unwarrant abl e failure sanctions assune their intended
distinct place in the Act's enforcenment schene.

In Emery Mning, the Commi ssion explained the nmeaning of the
phrase "unwarrantable failure" as follows at 9 FMSHRC 2001

We first determne the ordinary nmeaning of the
phrase "unwarrantable failure.” "Unwarrantable" is
defined as "not justifiable" or "inexcusable."
"Failure" is defined as "neglect of an assigned,
expected, or appropriate action.”™ Wbster's Third New
International Dictionary (Unabridged) 2514, 814 (1971)
("Webster's"). Conparatively, negligence is the
failure to use such care as a reasonably prudent and
careful person would use and is characterized by
"i nadvertence," "thoughtl essness,” and "inattention."



~2183
Bl ack' s Law Dictionary 930-31 (5th ed. 1979). Conduct
that is not justifiable and inexcusable is the result
of nore than inadvertence, thoughtl essness, or
inattention. * * *

Costain Coal asserted that MSHA failed to establish the
proper underpinning for the unwarrantable failure order in
guesti on because the inspector cited Citation No. 3857525, issued
on Cctober 4, 1992, as the underpinning, and that citation was
not produced by MSHA's counsel in the course of the hearing.

Even if the proper underpinning is established, Costain Coa
takes the position that the facts presented in this case do not
justify the inspector's unwarrantable failure finding.

Notwi t hstanding its failure to produce the underlying
citation recorded by the inspector in support of the order, MSHA
poi nts out that Costain has conceded a previously issued section
104(d) (1) Citation No. 3552700, Cctober 16, 1992. Si nce Costain
did not contest that citation, MSHA concludes that the contested
Order in this case was properly issued under the sequence
requi rements found in section 104(d) of the Act.

| agree with MSHA's position with respect to the procedura
correctness associated with the section 104(d) "chain" and
conclude and find that the previously issued section 104(d) (1)
citation of Cctober 16, 1992, which was not contested, may serve
as a proper underpinning for the order issued by the inspector in
this case. However, for the reasons which follow, | cannot
conclude that the disputed unwarrantable failure finding of the
i nspector is supportable.

The inspector cited two areas where he observed coa
accurul ati ons. He concluded that the 4 to 12 i nch deep coal at
the conveyor head drive had existed "for several shifts". At the
second | ocation, outby the head drive and extending for a
di stance of 150 feet, he observed spillage at several places that
he believed had existed "for awhile" (Tr. 18). It seens clear to
me that the inspector did not know how | ong the accunul ations in
question had existed, and he sinply concluded that fromthe
anount of coal he observed that it was there "for sonmetinme". The
respondent's evidence, including the belt exam nation book
entries for at |east four days prior to the inspection on
Cctober 29, confirned sone spillage along the belt |ine, but not
to the extent that it existed at the head drive at the tinme of
the inspection. |Indeed, the inspector adnitted that he did not
know t he extent of any earlier spills or accunulations (Tr. 124).
The inspector's testinmony concerning the description of the
accunul ati ons outby the head drive and down the entry ranges from
sparse to nil.

The inspector alluded to prior coal accurulation citations
that he issued at the mne, but there is no evidence that they
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were at the same cited |ocations that were cited during the

i nspection in question, and although the inspector believed that
t he respondent needed to inprove "on their rock dust applications
and accunul ati ons", he confirnmed that the respondent has an
effective nmine exam nation programto correct equipnment and

perm ssibility problens and has "greatly reduced its repeat
violations" (Tr. 28).

The respondent's belt exam nation books contain notations by
the belt exami ner for the preceding work shifts which reflect
"light to medium spillage in the crosscuts, and "good" spill age
condition. Oher entries show some header spillage which was
cl eaned up, and belt mechanic Benjamin Wl son testified credibly
that when he observed the area at the start of the shift before
the inspector's arrival, he observed "an inch of coal and no
probl enms"” and left the area. Wen he was called back to the

area, he observed the spill cited by the inspector and he was
i nformed by sonmeone that it was caused by a belt rubber skirt
that had cone | oose and caused the coal on the belt to spill over

t he edge and accumnul ate.

Certified belt exam ner Robert Bailey, who was responsible
for the 11-C belt, testified that he routinely checks the belts
once or twice a day. He confirmed that he found sone spill age
around the header the day before the inspection but cleaned it
up. He confirmed that belt supervisor Ricky Phillips inforned
himthat belt exam ner Wl son had informed himthat a displaced
belt rubber skirt had caused sone spillage where the 11-B and
11-C belts cane together, but that it had been cl eaned up, and
M. Bailey was told to watch it to avoid additional spillage.

Al t hough M. Phillips did not testify, respondent's | oss
prevention director Clifford Burden introduced a copy of M.
Phillips' notes (Exhibit R-2), which contain notations concerning
the defective skirt device which all of the respondent's

wi t nesses believed caused the spillage cited by the inspector.
After careful review of all of the testinony in this case, | am
not convinced that the cited coal accumnul ations existed for an
unusual or protracted period of tinme prior to the arrival of the
i nspector on the scene.

The inspector confirnmed that he was infornmed by m ne
managenment personnel of the belt problemat the tinme of his
i nspection and that people were assigned to clean up the
spillage. The inspector testified that he had no reason to doubt
what he was told. Although he indicated that soneone had
menti oned a problemwi th belt splices and tears, and he suggested
that this way have caused the spillage problem | take note of
the fact that the inspector abated the violation after the
spillage was sinply cleaned up and the replacenment of the belt
was acconplished at sonme later tine.
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I conclude and find that the respondent's evidence supports
a reasonabl e conclusion that the coal spillage and accunul ati ons
found by the inspector were the result of the defective rubber
belt skirting problem described by the respondent’'s wi tnesses.
The inspector did not question the respondent's contention that
peopl e were assigned to take care of the spillage in question
(Tr. 124).

However, the inspector questioned why no one was there when
he was in the area. 1In nmy view, the fact that no one was
shovelling at the precise noment the inspector appeared on the
scene, does not constitute "aggravated conduct"™ anounting to an
unwarrantable failure to conply with the requirenments of
section 75.400.

Based on the foregoing findings and concl usions, and after
careful review and consideration of all of the testinmony and

evidence in this case, | conclude and find that MSHA has fail ed
to prove that the violation in question constituted an
unwarrantable failure on the part of Costain Coal. Under the

ci rcumst ances, the inspector's finding of an unwarrantabl e
failure I'S VACATED, and the section 104(d)(1) order |IS MODI FI ED
to a section 104(a) citation.

Significant and Substantial Violation

A "significant and substantial" violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other mine safety or health hazard.”

30 CF.R [0O814(d)(1). A violation is properly designated
significant and substantial "if, based upon the particular facts
surroundi ng the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or
illness of a reasonably serious nature." Cenent Division
Nat i onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Conmi ssion explained its interpretation of the term "significant
and substantial™ as follows:

In order to establish that a violation of a
mandatory safety standard is significant and
substantial under National Gypsumthe Secretary of
Labor must prove: (1) the underlying violation of a
mandatory safety standard; (2) a discrete safety
hazard--that is, a neasure of danger to safety-
contributed to by the violation; (3) a reasonable

i kelihood that the hazard contributed to will result
in an injury; and (4) a reasonable likelihood that the
injury in question will be of a reasonably serious

nat ure.
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In United States Steel M ning Conmpany, Inc., 7 FMSHRC 1125,
1129, the Commi ssion stated further as foll ows:

We have explained further that the third el enent of
the Mathies formula "requires that the Secretary
establish a reasonable Iikelihood that the hazard
contributed to will result in an event in which there
is an injury." US. Steel Mning Co., 6 FMSHRC 1834,
1836 (August 1984). We have enphasized that, in
accordance with the | anguage of section 104(d)(1), it
is the contribution of a violation to the cause and
effect of a hazard that nust be significant and
substantial. U.S. Steel Mning Conpany, Inc., 6 FMSHRC
1866, 1868 (August 1984); U.S. Steel M ning Conpany,
Inc., 6 FMSHRC 1573, 1574-75 (July 1984).

The question of whether any particular violation is
significant and substantial nust be based on the particular facts
surroundi ng the violation, including the nature of the mne
i nvol ved, Secretary of Labor v. Texasgulf, Inc., 10 FMSHRC 498
(April 1988); Youghi ogheny & Ohi o Coal Conpany, 9 FMSHRC 2007
(Decenber 1987).

In support of the inspector's "S&S" finding, MSHA asserts
that it is undisputed that there was a | arge and deep
accunul ati on of |oose coal and coal dust on the cited 11-C belt
line at the time of the inspection. MSHA concludes that there
are "clearly a confluence of factors sufficient to find that an
ignition was reasonably likely to result fromthis accumul ati on”.
In support of this conclusion, MSHA states that the mne
li berates a great deal of methane, has a history which includes a
deadly explosion in 1989, that the belt was running in coal, and
that a nunber of belt rollers were sticking or had other
problems. G ven this conbination, MSHA further concludes that it
woul d take a very short tinme for an ignition to occur

The respondent asserts that the accunul ati ons woul d have
been cl eaned up in the normal course of business, and that the
11-B header was equi pped with a spray fire suppressant systemto
attack any fire, and that CO nonitors were | ocated al ong the
beltway to alert the respondent about such an event. |n response
to these argunents, MSHA points out that the next person who
woul d have been in the area according to the respondent's nor nal
course of business would be the preshift exam ner for the second
shift, and he would not have been in the area for a nunber of
hours. Wth regard to any fire, MSHA states that everyone
testifying in this case agreed that the sprays | ocated at the
head drive would be inadequate to deal with an ignition down the
beltline. As for the CO nonitor, MSHA points out that it
notifies someone on the surface after snoke or heat are detected.
MSHA bel i eves that a serious nmine fire could occur during the
four or five mnutes travel time required under nornmal



~2187

ci rcumst ances given the |location of the mners working i nby and
the speed at which a fire can spread in the high presence of
met hane. Further, MSHA believes that it cannot be assuned that
the mners could travel the same path or in the same anount of
time as under normal circunstances.

Al t hough I nspector M|l burn testified that he observed no
problems with the beltline itself, other than the spillage that
he cited, he confirned that the belts were running at the time of
hi s observations, and that the accumrul ati ons were dry and bl ack
in color. He further testified that the 11-B "short belt" dunped
coal onto the 11-C "main |ine" belt, and that at the back side
and head drive of the 11-B belt where he observed a | arge anount
of spillage, 4 to 12 inches in depth, the belt was running in the
spillage for a distance of 10 or 15 feet. Fromthat point outby
for a distance of approximtely 150 feet along the 11-C beltline,
the inspector observed simlar coal spillage along the side of
the belt. He confirmed that the nine is a "gassy" mine and that
it is on a ten-day "spot inspection" cycle because of the anount
of methane liberated (Tr. 16-23).

I nspector MIlburn testified that nost underground nine fires
occur at belt conveyor entries where coal is transported out of
the mne, and that fires are started by stuck belt rollers or the
belt rubbing against the belt frame (Tr. 24). |In the instant
case, the inspector believed that the belt running through the
conbusti bl e coal accumnul ations at the 11-B belt head drive would
result in friction against the belt frane, and that the belt
rollers turning through these accunul ati ons woul d create and
provide a heat source (Tr. 23-24).

The belt inspection reports for the 11-C belt (Exhibit R 1),
for the three shifts on October 28, 1992, the day before the
accurul ati ons were observed by the inspector on October 29, 1992,
identify eleven (11) rollers by nunber. The third shift report
for Cctober 29, 1992, for that same belt also contains a notation
concerning those same rollers. Although the reports do not
further explain these entries, and the individuals who made them
were not called to testify, respondent's |oss control director
Burden testified that identifying the rollers by nunber indicates
a problemwith the roller, such as sticking or a | oose bearing,
but that "sticking would be the main thing" (Tr. 70).

The respondent's position that the cited accunul ations did
not constitute an "S&S" viol ation because the accumnul ati ons woul d
have been detected in the ordinary course of business and that
any fire would have been detected or taken care of by the CO
noni toring systemis not well taken and it is rejected. Although
the inspector nade reference to a fire suppression spray at the
head drive, he pointed out that while it may have taken care of a
fire at that particular location, it would have no effect on the
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accumrul ati ons outby that location for a distance of some 150 feet
down the 11-C beltline. The inspector further pointed out that
the CO nonitoring systemalong the beltline would not control any
fire and that the systemonly serves to indicate the |ocation of
afire (Tr. 24-25).

The respondent's belt nechanic, Robert Bailey, testified
that the fire suppression sprinkler and sensors at the belt head
drive would activate in the event of a fire, and that water would
automatically be sprayed on the head drive and the sensors would
shut the belt down (Tr. 85-86). However, M. Bailey confirmed
that the CO nonitoring systemdeals with the entire belt system
and that the water sprays and sensors |ocated at the head drives
serve only the head drives, and if there were a fire down the
beltline where the belt is running in coal or in a mgjor
spillage, the head drive sprays would not provide water at those
| ocations. He also confirnmed that the CO nonitoring system al ong
the beltlines, which is the only defensive fire suppression
system avail abl e at those | ocations, including the |ocation of
the major spillage where the rubber belt skirting was | ocated,
may or may not detect a fire (Tr. 97-98).

Based on the testinony and evidence in this case it would
appear to nme that the coal spillage resulting fromthe backed-up
rubber skirting at the belt head drive was causing a rather rapid
bui | dup of accunul ations of dry, black, conbustible coa
mat eri al s under the back of the head drive as well as outby al ong
the 11-C beltline. The credible testinmony of the inspector
establishes that the belt and belt rollers were running and
turning through these coal accunulations, and | find that they
were potential sources of ignition. Further, although there is
no direct evidence that any of the eleven belt rollers along the
beltline were in fact sticking, based on the testinony of the
respondent's own witness (Burden), as corroborated by the section
i nspection reports, there was a problemwth the rollers.

I ndeed, M. Burden indicated that they were nost likely sticking.

| have concluded that a violation of section 75.400, has
been established, and the violation has been affirmed. After
careful consideration of all of the evidence and testinony, |
conclude and find that the cited accunul ati ons of | oose coal
coal dust, and float coal dust, which I conclude were conbustible
materials within the neaning of section 75.400, constituted a
di screte hazard of a potential mne fire. The belt and belt
rollers were turning in the accunul ations at the belt head drive
while the belts were running, and sonme of the rollers along the
beltline were nore than likely sticking, thereby creating
potential ready sources of ignition. Although there is some
testi nony that water sprays were |ocated at the i mredi ate head
drive, belt mechanic Bailey confirned that if a fire were to
occur along the beltline where there is major spillage, and the
belt is turning in the coal, there would be no avail abl e water
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because the sprays are only |located at the head drives and not
along the belt. Although CO nonitors are installed along the
beltline, the evidence reflects that such nonitors only serve to
signal the existence and | ocation of snoke or fire, and do not
act as fire suppression devices. Further, M. Bailey indicated
that these sensors may or may not detect a fire at a nmmjor
spillage along the beltline (Tr. 98).

In view of the foregoing, | conclude and find that in the
normal course of continued nmining at the time the inspector
observed the cited coal accunulations, it was reasonably likely
that an ignition would have occurred as the dry black conbustible
coal continued to accunulate and turn in the belt and rollers,
and that a belt fire was reasonably likely to occur as a result
of these accunul ati ons and ready sources of ignition that were
present. | further conclude and find that in the event of a belt
fire, it would be reasonably likely that the nen on the section
woul d suffer snmoke inhalation, and fire related injuries of a
reasonably serious nature. Under the circunstances, | conclude
and find that the violation was significant and substantia
(S&S), and the inspector's finding in this regard 1S AFFI RVED.

Si ze of Business and Effect of Civil Penalty Assessment on the
Respondent's Ability to Continue in Business

The pl eadings reflect that as of January 6, 1993, the m ne
had an annual production of 2,021,177, and the overall production
for all of the respondent's mines was 12,670,082. | conclude and
find that the respondent is a |large mne operator. In the
absence of any evidence to the contrary, | further conclude and
find that paynment of the civil penalty assessnment for the
violation that was litigated and affirnmed in this case will not
adversely affect the respondent's ability to continue in
busi ness.

Hi story of Prior Violations

The respondent's history of prior violations for the period
July 23, 1990, through July 22, 1992, reflects that the
respondent paid $211,195, in civil penalties for 1,239
violations. The print-out reflects 165 prior violations of
section 75.400, six (6) of which were issued as section 104(d)(2)
orders. Considering the size of the respondent's mining
operations, | cannot conclude that its overall conpliance record
is particularly bad. However, given the nunber of past
violations for coal accumulations, it would appear to ne that the
respondent needs to pay closer attention to its cleanup practices
and | have considered this in the penalty assessment that | have
made for the violation
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Gravity

Based on ny "S&S" findings and conclusions, | find that the
vi ol ati on was serious.

Negl i gence

I conclude and find that the respondent failed to exercise
reasonable care to insure that all of the cited accunul ations
were tinmely renmoved fromthe nmine, and that this failure onits
part constitutes a noderate degree of negligence.

Good Faith Conpliance

The record establishes that the violation was tinely abated
in good faith.

Civil Penalty Assessnent

On the basis of the foregoing findings and concl usi ons, and
taking into account the civil penalty assessnment criteria found
in section 110(i) of the Act, | conclude and find that a civi
penalty assessnment of $2,000, is reasonable and appropriate.

ORDER

In view of the foregoing findings and conclusions, IT IS
ORDERED AS FOLLOWS

1. Section 104(d)(1) "S&S" Order No. 3553244,
Oct ober 29, 1993, 30 C.F.R 0O 75.400, 1S
MODI FIED to a section 104(a) "S&S" citation,
and the respondent IS ORDERED to pay a civi
penalty assessment of $2,000, for the
vi ol ati on.

2. Section 104(d) (1) "S&S" Order No. 3552700,
Oct ober 16, 1992, citing a violation of
30 CF.R 0O 75.1704, IS MODIFIED to a
section 104(d)(1) "S&S" citation, and the
respondent IS ORDERED to pay the agreed upon
settl enent anmount of $4,000, for the violation.

3. Section 104(d)(1) non-"S&S" Order No. 3552934,
Cctober 16, 1992, citing a violation of
30 CF.R 0O 75.220, IS MODIFIED to a section
104(a) non-"S&S" citation, and the respondent
I'S ORDERED to pay the agreed upon settlenment
amount of $500, for the violation

4, Section 104(d)(2) "S&S" Order No. 3552424,
March 17, 1992, citing a violation of 30 C.F. R
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0 75.316, IS MODIFIED to a section 104(a) "S&S"
citation, and the respondent IS ORDERED to pay
t he agreed upon penalty amount of $500, in
settl ement of the violation.

Paynment of the aforenmentioned civil penalty assessnents,
i ncluding the settlenent amounts, shall be nmade to the petitioner
(MSHA) within thirty (30) days of the date of these decisions and
Order. Upon receipt of paynment, these matters are di sm ssed.

George A. Koutras
Adm ni strative Law Judge

Di stri bution:

R. Eberley Davis, Legal Affairs Manager, Costain Coal Inc.,
P.O. Box 289, Sturgis, KY 42459 (Certified Mil)

Carl B. Boyd, Esq., 223 First Street, Henderson, KY 42420
(Certified Mil)

Mary Sue Taylor, Esq., Ofice of the Solicitor, U S. Departnment
of Labor, 2002 Richard Jones Road, Suite B-201, Nashville, TN
37215 (Certified Mil)
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