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SECRETARY OF LABOR, . CIVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MsHA) , . Docket No. SE 92-196-M
Petitioner . A C. No. 54-00001-05522
V. :
: Docket No. SE 92-233-M
PUERTO RI CAN CEMENT COMPANY, : A C. No. 54-00001-05523
Respondent :

Ponce Cenent Pl ant

SECRETARY OF LABOR, :  CIVIL PENALTY PROCEEDI NG

M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , .  Docket No. SE-92-197-M
Petitioner : A C No. 54-00001-05504 BOY
V. .

Ponce Cenent Pl ant
MAR- LAND | NDUSTRI AL
CONTRACTORS | NCORPORATED,
Respondent

DECI SI ON

Appear ances: Jane Snell Brunner, Esqg., Ofice of Solicitor
U.S. Departnent of Labor, New York, New York,
for Petitioner;

Dani el R Dom nguez, Esq., and M quel A Maza,
Esq., Law Office Domi nguez & Totti, Hato Rey,
Puerto Rico, for Respondents.

Bef or e: Judge Bar bour
STATEMENT OF THE CASE

In these consolidated civil penalty proceedi ngs, brought by
the Secretary of Labor ("Secretary") against Puerto Rican Cenent
Conmpany ("Puerto Rican Cenent") and Mar-Land | ndustria
Contractors, Incorporated ("Mar-Land") pursuant to sections
105(d) and 110(a) of the Federal Mne Safety and Health Act of
1977 ("M ne Act" or "Act"), 30 U S.C 0O 815(d), 820(a), the
Secretary charges Puerto Rican Cenment with three violations of
mandatory safety standards for surface nmetal and nonnetal m nes
found in Part 56, Title 30, Code of Federal Regul ations
("C.F.R") and Mar-Land with two violations. |In addition, the
Secretary asserts that four of the alleged violations were
significant and substantial contributions to m ne safety hazards
("S&S" violations).
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Al'l of the alleged violations were cited on Decenber 16,
1991, by inspectors of the Secretary's M ning Enforcement and
Saf ety Admi nistration at Puerto Rican Cenent's Ponce Cenent
Plant, a cement processing plant |ocated at Ponce, Puerto Rico.

In answer to the Secretary's subsequent proposals for the
assessment of civil penalties, Puerto Rican Cenent denied that
the violations had occurred, and argued in the alternative that
in any event the enployees involved in the violations either were
under the exclusive control of Mar-Land, were enpl oyees of
Mar - Land, or that the area involved was under the exclusive
control and supervision of Mar-Land. For its part, Mar-Land
deni ed the viol ations.

The matters were anong a series of cases called for hearing
in Hato Rey, Puerto Rico. Shortly before the schedul ed hearing,
counsel for Mar-Land, Enrique M Bray, requested a continuance,
stating he was required to appear in a case in Federal District
Court in San Juan on the same day as the hearing. Because the
hearing in the Puerto Rican Cenent\Mar-|and cases had | ong been
schedul ed and because a conti nuance woul d have unduly prol onged
the cases, | denied the notion. Counsel then noved for
perm ssion to withdraw. | advised counsel that | would permt
himto withdraw only if Mar-Land obtai ned repl acenent counsel
This was done when counsel for Puerto Rican Cement entered an
appearance on Mar-Land's behalf as well, and | then granted M.
Bray's notion to withdraw. Tr. 5.

At the hearing, counsel speaking on behalf of both
Respondents, stated that the recent interview of the Respondents
potential w tnesses had caused the conpanies to re-evaluate their
positions. Counsel stated:

The |l ast thing that Puerto-Ri can Cenent
and Mar-Land want to ever give the inpression
is that Puerto Rican Cenent or Mar-Land wll
go into a case with witnesses that may not be
stating the truth . . . and Puerto Rican
Cenment and Mar-Land want to make it very
clear that they would never go into a
situation for creating a credibility issue,
when there is no credibility issue.

So, under those circunstances, Mar-Land
. ..and . . . Puerto Rican Cenment wll
accept liability .

Tr. 6-7. Counsel then stated that both conpanies withdrew their
contests of the alleged violations and "accept[ed] the fine[s]."
Tr. 8.

In response, | expressed ny concern about the Respondents'
|ate decision to admit liability. | noted that had theirs been
the only cases to be heard, the governnment would have been put to
unnecessary expense arranging for the hearing, and | noted that
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it was incunmbent upon counsel to be nore expeditious in

eval uating cases. | expressed the expectation that in the future
Puerto Rican Cenent and Mar-Land fully would nmeet their duty in
this regard. Tr. 8. Counsel stated that he and co-counsel were
"very conscious" of their obligations. Tr. 9.

I then inquired of counsel for the Secretary whether the
penal ti es proposed for the admitted violations were commensurate
with the statutory penalty criteria? Counsel stated that she
bel i eved they were and added that she had no objection to
Respondents' withdrawi ng their contests of the penalties.

CONCLUSI ON

After review and consi deration of the pleadi ngs and
submi ssions, | agree with counsel for the Secretary and find that
the proposed penalties faithfully reflect the statutory civi
penalty criteria and are each appropriate for the subject
admtted violations. Accordingly, the civil penalties in these
matters are assessed as follows:

PUERTO RI CAN CEMENT

Docket No. SE 92-196-M

Citation Dat e 30 CF.R O Assessment
3878262 12/ 16/ 91 56. 16009 $98
3878266 12/ 16/ 61 56. 12030 $98

Docket No. SE 92-233-M

Citation Dat e 30 CF.R O Assessnent
3878268 12/ 16/ 91 56.18002( a) $20
MAR- LAND

Docket No. SE 92-197-M

Citation Dat e 30 CF.R O Assessnent

3878261 12/ 16/ 91 56. 16009 $136

3878264 12/ 16/ 91 56. 12030 $112
ORDER

The citations referenced above are AFFI RMED. Puerto Rican
Cement and Mar-Land are ordered to pay civil penalties for the
vi ol ati ons as assessed above within thirty (30) days of the date
of this decision and upon receipt of payment this proceeding is
Dl SM SSED.

Davi d F. Barbour
Adm ni strative Law Judge
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Di stri bution:

Jane Snell Brunner, Esqg., O fice of the Solicitor,
U.S. Departnent of Labor, 201 Varick Street, Room 707, New York,
NY 10014 (Certified Mail)

Dani el R Dom nguez, Esq., Mquel A Maza, Esq., Dom nguez &
Totti, P.O Box 1732, San Juan, PR 00919-1732 (Certified Mil)
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