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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

SECRETARY OF LABOR, :  TEMPORARY RElI NSTATEMENT
M NE SAFETY AND HEALTH . PROCEEDI NG
ADM NI STRATI ON ( MSHA) , :
ON BEHALF OF JAMES W M LLER, : Docket No. York 93-155-D
Conpl ai nant . MSHA Case No. MORG CD 93-06
V. : Mettiki Mne

METTI KI COAL CORPORATI ON
Respondent

ORDER DENYI NG RESPONDENT' S MOTI ON TO DI SM SS
ORDER DENYI NG RESPONDENT' S MOTI ON TO CONSOLI DATE
ORDER PERM TTI NG DI SCOVERY
NOTI CE OF HEARI NG

Before ne are the respondent's notion to disniss the
Secretary's Application for Tenporary Reinstatenent and, in the
alternative, a notion to consolidate this tenmporary reinstatenent
proceeding with any future hearing on the merits if the secretary
determ nes that a violation of section 105(c)(1) of the Mne
Safety and Health Act of 1977 (the Act), 30 U.S. C. 0O 815(c) (1),
has occurred. This order formalizes an Cctober 5, 1993,

t el ephone conference with the parties during which tine | denied
the respondent's notions, established a schedule for discovery
and schedul ed a hearing date.

The respondent's notion to disnmiss is based on its assertion
that the subject conplaint is vague and does not clearly address
the nexus between the conplainant's alleged protected activity
and the termination of his enploynent. In addition, the
respondent argues that the Secretary's application for tenporary
reinstatenent is defective because the application was not filed
within the 90 day investigatory period provided in Section
105(c) (3) of the Act, 30 U.S.C. O 815(c)(3). The Secretary has
filed an opposition to the respondent's notion to dismnss

As a threshold matter, the 90 day investigation period
provided in the Act for initiation of a discrimnation or related
tenmporary reinstatenent action by the Secretary is not
jurisdictional in nature. Gl bert v. Sandy Fork M ning Co.,

9 FMSHRC 1327 (1987), rev'd on other grounds, 866 F.2d 1433 (D.C.
Cir. 1989). In the instant case, James W Ml ler's conplaint was



~2220

timely filed on June 9, 1993. Although the Secretary's
application for tenporary reinstatement was filed on

Septenmber 17, 1993, approximately eight days after the expiration
of this 90 day investigatory period, the respondent has failed to
denonstrate that it has been unduly prejudiced by this delay.

Mor eover, in balancing the public interest in mne safety with
the respondent's private interest in controlling its workforce,
the public interest in ensuring the expeditious reinstatenment of
enpl oyees who are di scharged for engaging in protected activities
must prevail. JimWlter Resources, Inc. v. Fed. Mne Safety &
Heal th Revi ew Commi ssion, 920 F.2d 738, 746 (11th Cir. 1990).
Accordingly, this matter shall be heard and the respondent's
nmotion to dism ss is denied.

Turning to the notion to consolidate, the respondent has
conceded that this nmotion is premature in that the Secretary has
not yet initiated a discrimnation action. Accordingly, the
respondent's notion to consolidate this tenporary reinstatenent
proceeding with any future discrimnation proceeding is also
deni ed.

During the course of the Cctober 5, 1993, conference call
in response to the respondent’'s assertion that MIller's conpl aint

| acks specificity, | granted the respondent's request for
di scovery. | established a Iimted discovery schedul e whereby
both parties will be permtted a maxi mum of six interrogatories.

The interrogatories shall be served on or before October 15,
1993, and answers shall be provided on or before Cctober 25,
1993.

Finally, due to a scheduling conflict of respondent’s
counsel, it was agreed that this proceeding will be heard at
9 a.m on Novenber 3 and Novenber 4, 1993, if necessary, in the
vicinity of Morgantown, West Virginia. The courtroom | ocation

wi Il be specified by subsequent order. The respondent has
stipulated that, if tenporary reinstatenent is ordered, such
reinstatement will be retroactive to October 18, 1993.

As noted above, the respondent's notions to dismiss and to
consolidate ARE DENIED. I T IS ORDERED that the parties nust
conply with the discovery procedures discussed herein.

Jerol d Fel dman
Adm ni strative Judge

Di stribution:

Maureen A. Russo, Esq. U. S. Departnent of Labor, Ofice of the
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Timthy M Biddle, Esq., Crowell & Mring, 1001 Pennsyl vania
Avenue, N. W, Washington, D.C. 20004-2595 (Certified Mail)
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