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James J. Dean, Esq., Putney, Twonbly,
Hal |l & Hirson, New York, for Respondent.

Before: Judge Fel dman

This matter is before nme for consideration based upon a
di scrimnation conmplaint filed by Thomas P. Gates agai nst the
corporate respondent, CGouverneur Talc Conpany. Gates is bringing
this discrimnation action in his own behal f pursuant to Section
105(c) (3) of the Federal Mne Safety and Health Act of 1977,
30 U.S.C. O815(c)(3) (the Act). GCGates initiated this action
after the Mne Safety and Health Adm nistration (MSHA) conducted
an investigation and concluded that there was no section 105(c)
discrimnation violation with respect to Gates' March 2, 1993,
enpl oynment di scharge by the Gouverneur Tal c Conpany.

This case was heard in Watertown, New York, on Novenber 9,
1993. At the hearing Gates call ed Thomas Cogan and Kevin Hurl ey,
who are officials with Local 4979 of the United Steel Workers of
America. Gates also called Harold Boncolln, the respondents’

m ne superintendent, and Gary Lutz, who was discharged with Gates
shortly after they had an altercation on February 10, 1993. The
respondent relied upon the testinony of Terry Jacobs, the
respondent's safety director, and Greg Holly and Gary Rust,

enpl oyees of the respondent who w tnessed the altercati on between
Gates and Lutz. At the culmnation of the hearing, the parties
el ected to nmake closing statements in lieu of filing posthearing
briefs. After considering the evidence of record and the cl osing
presentations, | issued a bench decision which is formalized
her ei n.
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The chronol ogy of events are not in dispute and can be
briefly summarized. Gates' enploynent with the Gouverneur Talc
Conpany as a mmi ntenance nechanic began in April 1984. As a
mai nt enance mechanic, Gates was responsi ble for all maintenance
with the exception of electrical and vehicle repair. Gates
served as a union safety man for approximtely one year during
the period 1986 through 1988. Gates also served as a United
Steel Workers grievance conmitteeman for |ocal 4979 for
approximately four years prior to his discharge on March 2, 1993.
As a union committeenman, Gates dealt primarily with contract
interpretation i ssues and was not actively involved in union
safety related i ssues or conplaints.

Gates is not alleging that his activities as a union safety
man or as a union comitteeman in any way contributed to his
March 2, 1993, termination. The term nation occurred shortly
after Gates' February 10, 1993, altercation with Gary Lutz who
was al so discharged for fighting. (Tr. 21-22). Rather, Gates
mai ntai ns that the discrimnation conplaint he filed with the
M ne Safety and Health Administration on April 8, 1993, after he
was permanently di scharged on March 2, 1993, tainted his
August 5, 1993, arbitration hearing because the arbitrator heard
testi nony concerning the fact that the conplaint had been filed.
(Tr. 22).

Gates' April 8, 1993, discrim nation conplaint primarily
al | eges breaches of the union-nmanagenent | abor contract
concerning such matters as grievance procedures, eligibility to
vacation pay after discharge, and term nati on of hospita
i nsurance after discharge. The respondent provided testinony on
these issues. For exanple, Lutz' conpany health insurance was
term nated after Gates' health insurance because Lutz received
wor ker conpensation benefits as a result of his injuries
sustained in the altercation with Gates. The respondent was
legally obligated to retain Lutz in its health insurance program
while Lutz was a worker conpensation recipient.

The focal point of this case is the altercation between
Gates and Lutz which occurred on February 10, 1993. On that
nmorni ng Gates was repairing a cable from approximately 7:00 a. m
until shortly after 8:00 a.m The mne foreman requested Gates
to assist Lutz with repairing track after he finished the cable
repair work. However, Gates decided that there was not enough
time to travel to Lutz' work area before the 9:00 a.m break
period. Therefore, Gates decided to go to the |unchroom after
repairing the cable until the norning break was finished. Lutz
became annoyed when he | earned that Gates was in the | unchroom
Lutz and Gates argued in the |lunchroomat which time Lutz accused
Gates of not showing up for work. Lutz also threatened to inform
managenment that he did not want to work with Gates anynore.
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After the break, Holly, Rust, Lutz, and Gates traversed the
tunnel to the work site. Lutz was unloading material froma
fl at bed when Gates approached him and repeatedly called hima
"snitch" and "squealer."™ Lutz replied that he had "enough of
[Gates'] shit and [Lutz] started towards [Gates]." (Tr. 85).
An altercation then ensued, although Lutz has no recollection of
the events. According to witnesses Holly and Rust, Lutz went for
Gates and the two began pushing and shovi ng each other. Lutz
ultimately fell on his back in the nmud across the track and
sustai ned cracked ribs. Lutz was subsequently adnmitted to the
hospi tal where he experienced heart stoppage which may have been
related to his traumatic chest injuries. Lutz required a
pacemaker, however, it is not clear whether the cardi ac
condition was directly related to the injuries sustained at the
mne. (Tr. 83).

On February 16, 1993, the respondent served witten notice
on Gates, pursuant to paragraph 77 of the union agreenent, that
he was provisionally discharged for fighting with another
enpl oyee on February 10, 1993. (Res. Ex. 2). Gates contested
this action and hearings were held in accordance with the
requi renment of the union contract. The evidence considered at
the hearings included information obtained fromw tnesses Hol ly
and Rust as well an interviewwith Lutz in the hospital. On
March 2, 1993, Gates' provisional discharge was converted to a
per manent discharge. (Res. Ex. 18). A union grievance filed on
March 4, 1993, was denied by the respondent. This matter becane
the subject of an arbitration proceeding. The arbitration
heari ng was conducted on August 5, 1993. On Septemnber 10, 1993,
Arbitrator Mona M|l er issued a decision wherein she denied the
uni on grievance and concluded that the respondent had di scharged
Thomas Gates for just cause. (Res. Ex. 19a).

In order to prevail in a discrimnation case, the
conpl ai nant rmust denonstrate that he participated in protected
activity and that there is some nexus between the protected
activity and the adverse action conplained of. Secretary on
behal f of Pasula v. Consolidation Coal Co., 2 FMSHRC 2786,
2797-2800 (October 1980), rev'd on other grounds sub nom,
Consol i dati on Coal Co. v. Marshall, 663 F.2d 1211 (3rd Cir
1981); Secretary on behalf of Robinette v. United Castle Coa
Co., 3 FMSHRC 803, 817-818 (April 1981). Alleged adverse actions
associated with alleged violations of Gates' rights under the
uni on contract, such as issues pertaining to hospital insurance
and vacation pay, are beyond the scope of this proceeding. It is
clear that the only pertinent adverse action in this matter
i.e., Gates' permanent discharge on March 2, 1993, could not have
been related to his subsequent discrimnation conplaint filed
with the Mne Safety and Health Adm nistration on April 8, 1993.
Consequently, | issued the follow ng bench decision, with non-
substantive edits, dism ssing Gates' discrimnation conplaint.
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In addressing the issues in this case, | w sh to point
out that to prevail on a discrimnation conplaint under
Section 105(c) of the Mne Act, the conpl ai nant must
denonstrate that he or she has engaged in protected
activity, and that the adverse action, in this case
Gates' termnation, was in some way notivated by the
protected activity.

Al t hough Gates indicated that he was a union grievance
committeeman from 1989 through his termination on
MarcH 2, 1993, and that he was a safety conmtteeman
for approximtely one year during the period 1986

t hrough 1988, he has conceded that he was not

di scri mi nated agai nst for these activities. Thus, his
term nation was not in any way notivated by these
activities.

Moreover, it is inportant to note that Gary Lutz, who
was al so terminated for his role in the altercation in
i ssue, was never a grievance or safety conmtteeman.
Therefore, the fact that Lutz, who had no history of
safety related or grievance comrittee activities, was
also termnated is further evidence that Gates was not
singled out for his prior safety or union related
activities.

The central issue in this proceeding is the

February 10 1993, altercation between Gates and Lutz.

I am confident that Gates is a sincere individual and
that he had no intention of contributing in any way to
Lutz' injuries. However, when Gates nade remarks about
Lutz' being a "snitch," he knew or should reasonably
have antici pated that such remarks could result in an
altercation. This was apparently the basis for his
term nation by the respondent.

The thrust of Gates' case is that his discrimnation
conplaint filed April 8, 1993, approximtely one nonth
after his permanent discharge on March 2, 1993, sonehow
tainted his August 5, 1993, arbitration hearing.

find the record devoid of any evidence that the
arbitrator's knowl edge that Gates had filed a M ne
Safety and Health Adm nistration discrimnation

conpl aint influenced her arbitration decision.

Mor eover, it was appropriate to reference Gates'

di scrimnation conplaint in the arbitration proceeding
as the conplaint is relevant to Gates' state of m nd
and whether Gates felt that the conpany's di scharge was
nmotivated by his alleged past protected activities
under the Mne Act rather than his altercation with
Lutz.
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In reaching a conclusion in this case, | note that

deciding who was primarily at fault in the altercation

between Gates and Lutz is beyond the jurisdiction of

this court. M role is not to determnine whether Gates,

Lutz or both were justly discharged. Rather, ny

jurisdiction is limted to the i ssue of whether Gates

was di scharged for any past activities which can be

construed as protected activities under the Mne Act.

In the current case, the only protected activity

all eged by Gates is the Mne Safety and Health

Admi ni stration conplaint that he filed. As this
conplaint was filed after his enploynment term nation
had beconme permanent, | am unable to conclude that
Gates' discharge was in any way notivated by his

di scrimnation conplaint or any other protected

activity. This decision has no bearing on any rights

or benefits Gates may clai munder any other Federa

statute or as a result of any alleged breach of union

contract.

In summary, ny decision in this matter solely rel ates
to the discrimnation issues within the paraneters of

the Mne Safety and Health Act. As such, Gates
di scrim nation conpl ai nt agai nst the Gouverneur Talc
Conpany is dismssed. (Tr. 159-163).

ORDER

Accordingly, the discrimnation conplaint filed by

Thomas P. Gates agai nst the Gouverneur Tal c Conmpany in Docket

No. YORK 93-135-DM | S HEREBY DI SM SSED

Jerol d Fel dman
Adm ni strative Law Judge

Di stri bution:

M. Thomas P. Gates, P.O. Box 134, Hail esboro, NY 13645
(Certified Mil)

James J. Dean, Esq., Putney, Twonbly, Hail & Hi rson, Bar
Bui | di ng, 36 West 44th Street, New York, NY 10036

Ms. Dana Put man, General Manager, Gouverneur Talc Conpany,

Box 89, Gouverneur, NY 13642
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