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St at ement of the Case

The above captioned cases commenced by the Secretary,
i nvol ve an all eged violation by JimWlter Resources, Inc.
(Respondent) of Section 103(f) of the Federal M ne Safety and
Heal th Act of 1977 ("the Act"), and an alleged violation of
Section 105(c)(1) of the Act. On March 19, 1993, the Secretary
(Conpl ainant) filed a nmotion for approval of settlenent regarding
both these cases. The United M ne Wrkers of America (UMM),
Intervenor, filed a response in opposition to the notion
Respondent filed a submi ssion in support of the notion. On
April 26, 1993, an order was issued denying the notion to approve
settlement. Pursuant to notice, the cases were schedul ed and
heard in Birm ngham Al abama, on July 20 and 21, 1993. On
Sept enber 23, 1993 the Secretary filed a brief. Respondent and
I ntervenor each filed their briefs on Septenber 28, 1993. On
OCctober 1, 1993, the Secretary filed a reply brief. Respondent's
response was received on October 12, 1993.

l.
Fi ndi ngs of Fact

1. JimWalter Resources, Inc., Respondent, operates M ne
No. 7, an underground coal mnne

2. At Mne No. 7, coal is mined on a continuous m ner
section and on two | ongwall sections.

3. In October 1991, Carroll Johnson, a mner, and chairmn
of the union safety comrittee at the subject mne, received
safety conplaints frommners regarding respirable dust on the
| ongwal | sections. |In response, he requested a Section 103(g)

i nspection, on Cctober 22, 1991, pursuant to the Section 103(Q)

i nspection at the No. 1 Longwall Section. Citation No. 2805274
was issued to Respondent, alleging excessive respirable dust.

The tine to abate the violation was set for Novenber 17, 1991 and
subsequently extended to Novenber 22, 1991

4, On Novenber 22, 1991, Respondent was issued a Section
104(b), Order (No. 3805276), alleging excessive respirable dust
on the No. 1 Longwall Section.

5. On Novenber 23, 1991, MSHA and Respondent agreed to 15
changes(Footnote 1) and adjustnents to control dust on the No. 1
Longwal | , including the placenent of additional sprays, and fog-
jet sprays. Also, one of the changes required a decrease in one
of the dianmeters of the opening on the drum sprays, and the
mai nt enance of " a mninmum of 70% operating." (Exh. G4,

par. N) (sic).

1 These changes were nade to the original Dust Control Plan
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6. The Section 104(b) Order, supra, was nodified on
November 23, 1991, to allow production to resune on the No. 1
Longwal | Section "... to evaluate the changes and adjustnents
made to the approved ventil ati on met hane and dust control plan
and coll ect respirable dust sanples.” (Exh. G 3).

7. On Novenber 23, 1991, MSHA |nspector Terry Gaither, and
M Iton Zi mrerman an MSHA Supervi sor Coal M ne Inspector, went to
the No. 1 Longwall to evaluate the agreed upon changes and
adj ustrments to the Dust Control Plan ("Plan"), and to deterni ne
if the Operator was in conmpliance with the respirable dust
regul atory standards.

8. Johnson, as the representative authorized by m ners,
("wal karound") acconpani ed the MSHA i nspectors on Novenber 23,
1991 on their inspection.

.
Further Findings of Fact and Di scussion
A. Di scrim nation under Section 105(c)

An anal ysis of the specific events that transpired during
the tine period in question is to be nade based upon the
princi pl es established by the Comri ssion in Secretary on behal f
of Robinette v. United Castle Coal Conpany, 3 FMSHRC 817 (1981).
In Robinette, the Commi ssion held that to establish a prim facie
case of discrimnation under Section 105(c) of the Act, a mner
has the burden of proving that (1) he or she engaged in protected
activity and (2) the adverse action conplained of was notivated
"in any part" by the protected activity. The operator may rebut
the prima facie case by showing either that no protected activity
occurred, or that the adverse action was in no part notivated by
protected activity. |If an operator cannot rebut the prinma facie
case, it neverthel ess may defend affirmatively by proving that it
al so was notivated by the nminer's unprotected activity and woul d
have taken the adverse action in any event for the unprotected
activity al one.

1. Johnson's version

Accordi ng to Johnson, on Novenber 23, 1991, prior to the
start of production at the subject site, air readings were taken,
and the spray pressure was noted. Johnson said that once
production was started, he followed the shearer to see if the
sprays were working properly. Johnson related that some sprays
appeared cl ogged, and he asked the shearer operator if they were
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cl ogged. According to Johnson, the latter's response was "yeah
they're acting up a little again.” (Tr. 138). Johnson stated
that he mentioned to Thom Parrott, who was the | ongwal
coordinator, that it "looked" to him"like the sprays may not be
at seventy percent as required.” (Tr. 138). Johnson said that in
response Parrott "shrugged his shoul ders,” and did not say
anything. (Tr. 139). Johnson said that he then told MSHA

I nspector Terry Gaither, who in turn told Parrott that the sprays
may have to be cleaned, and "you are getting quite a few stopping
up." (Tr. 140) (sic)). According to Johnson, at that point
Parrott agreed, and the sprays were shut down and cl eaned.

Accordi ng to Johnson, about 15 or 20 m nutes after he had
poi nted out the clogged sprays to Parrott, Parrott asked to see
hi m al one. Johnson said that Parrott then told himthat he was
not on his own inspection, was not an inspector, and was to "quit
pointing things out." (Tr. 143) Further, according to Johnson
Parrott told himthat he had not been staying in the i medi ate
vicinity of the inspectors, and that he (Parrott) did not want to
catch himaway fromthem again. Johnson stated that his response
was to say "Ah cone on." (Tr. 144), but that he may have said
that phrase harshly. He said he then wal ked away to the di nner
hol e. Cont enpor aneous notes taken by Johnson, in essence,
corroborate the version he testified to at the hearing.

Johnson further testified, in essence, that at approximtely
1:00 p.m, the inspectors stopped to talk to a mner. He said
t hat when they stopped he was approximately 15 to 20 feet ahead
of them and he stopped and | ooked at the shearer. According to
Johnson, while he was waiting for the inspectors, Parrott
approached, and told himthat he was being relieved of his
duties. Johnson said that Parrott told himthat he was relieving
hi m of his duties because he was not staying in the i medi ate
vicinity of the inspector. According to Johnson, after he was
relieved of his duties, Parrott said that he wanted to talk to
him "al one with Danny Watts." (Tr. 157)(sic) Parrott did not
tell himwhy he wanted to talk to him Johnson said that he did
not go to talk to Parrott because he was afraid.

2. Parrott's version

According to Parrott, at approximately 9:43 a.m, on

Novenmber 23, Johnson was observed | ooking at the shearer at the
tailgate. Parrott said that the shearer was down at the tine,
and the inspectors were 250 and 300 feet away. Parrott indicated
that this was the first time that he had seen a safety
committeeman or a wal karound "go off on his own like that."

(Tr. 458). Parrott called Ri chard Donnelly, who was the Deputy
M ne Manager at the subject mine, and asked himif it was |ega
or within Respondent's work rules for Johnson to | eave the
general vicinity of the inspectors, and Donnelly said "no."
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(Tr. 458) Donnelly told Parrott to take Johnson aside, and not to
confront him but to tell himnot to make his own inspection
According to Parrott, after he spoke to Donnelly, he found
Johnson al one at the headgate drive. Parrott said he told
Johnson that he was not to wander off and make his inspection

and that it was conpany policy for himto remain with the

i nspectors. Parrott said that Johnson's response was as fol |l ows:
"Under the Act, | have full access to this mne, | can cone and
go as | dam well please and | will." (Tr. 461). According to
Parrott, Johnson further said "If this is sonething personal
maybe you and | can step off the property after the shift and
settle it." (Tr. 461) Parrott said that Johnson then "got angry"
and went to the dinner hole. (Tr. 461).

Parrott stated, in essence, that the next tine he saw
Johnson, he was "around the corner ... out of sight of the
i nspectors” (Tr. 463). He indicated that Johnson was 30 or 40
feet fromthe inspectors. Parrott said that he gave Johnson a
464) Parrott stated that Johnson becane "real argunentative.”
(Tr. 464) According to Parrott, Johnson said that "he did not
gi ve a dam what | said" (Tr. 464), and pointed out that the
i nspectors were only 15 feet away. Parrott said he then
request ed Johnson to step away, as he wanted to explain to him
that if he would di sobey an order, he would be suspended.
Parrott said that Johnson refused the request and at that point
he told Johnson that he was giving hima "direct order" to walk
over to him (Parrott) (Tr. 465). According to Parrott, Johnson
said "do you really want me to put sone heat on your ass do you
want me to cone down here and inspect this longwall."” (Tr. 467).
Parrott said he then used the term "direct order"” and asked
Johnson if he understood what follows by di sobeying a "direct
order". Parrott said Johnson responded by saying he did not
care. At that point, Parrott informed Johnson that he was being
suspended with the intent to discharge for insubordination.

3. Di scussi on
a. Protected Activities

In essence, Respondent argues, inter alia, that the
Secretary has failed to establish a prim facie case in that he
has not proven that Johnson was engaged in any protected
activities. Specifically, Respondent argues that there is no
evi dence that Johnson was out of the presence of the inspectors
for the purpose of aiding the inspectors. Respondent also argues
that there is not any evidence that Johnson left the inspection
party at the request of the inspectors. For the reasons that
follow, I find that the Secretary has established that Johnson
was engaged in protected activities.
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The Section 105(c) discrimnation conplaint filed by the
Secretary is based upon an alleged discrimnm nation agai nst Johnson
whil e he was exercising rights under Section 103(f) of the Act.
Section 103(f) of the Act, as pertinent, provides that an
aut hori zed representative of mners shall be given an opportunity
to acconpany an inspector during an inspection" ... for the
pur pose of aiding such inspection ... ." The Legislative History
of Section 103(f) supra, indicates the inportance of the right of
m ners' representatives to acconpany an inspector. Congress
concl uded that participation of mners in inspections "wll
enable mners to understand the safety and health requirenments of
the Act and will enhance nmine safety and heal th awareness.”
(Legislative History, at 616, supra). The |anguage of Section
103(f) of the Act supra, indicates that the right of a
representative to "acconpany" an inspector is "for the purpose of
ai di ng such inspection."”

(1) Aiding the Inspection

M Iton Zi mrerman, a supervisory coal mne inspector,
testified that, in general, a safety conmtteeman (representative
of mners) assists in a dust inspection by checking sprays,
talking with mners, and checking if the shields are being
washed. Although neither Zi merman, nor MSHA | nspector Terry
Gai ther, made any specific request of Johnson to do anything to
aid themin the inspection, Zinmerman remarked as follows "... it
didn't nake any difference whether M. Johnson was with nme or
whet her he was on a tail gate because he was assisting us on the
i nspection. And had he been on the tailgate or Iongwall which is
1000 feet away, he was assisting on the inspection.” (Tr. 69).
Based on this testinony, | find that Johnson's presence in the
i nspection party was aiding the inspection.

(2) Acconpanying the I nspector

Webster's Third New International Dictionary (1986 edition)

defines "acconpany" as follows: "(1) to go with or attend as an
associ ate or accompany; go along with." "Wth" is defined, inter
alia as follows ... "4a ... used as a function word to indicate
one that shares in an action, transaction, or arrangenent.”
Appl yi ng the common nmeani ng of the word "acconpany,” | find that
there is no requirement in Section 103(f) for a representative of
mners to be within a specific distance fromthe inspectors. It

is sufficient if the representative "shares in an action." |
find that Johnson, in the | ocations observed by Parrott, was part
of the general action of the inspection. It would be unduly
restrictive to find that a mner's representative is beyond the
scope of Section 103(f) supra, unless he is at a location at the
speci fic request of an inspector, or engaged in a specific action
to aid the inspector at the latter's request. To the contrary,
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as explained by Zi mrerman, Johnson's presence in the general area
was ai ding the inspectors. Accordingly, broadly construing
Section 103(f) supra, (Footnote 2) | find that given the
framework of the specific inspection at issue, i.e., to evaluate
the effectiveness of the changes to the Plan, Johnson's presence
on the section other than within a few feet of the inspectors was
within the scope of Section 103(f) rights. Hence, | conclude
that Johnson was engaged in protected activities on Novenber 23.

b. Mot i vation
(1) Johnson's version

In essence, according to Johnson, when he was at the
headgate at the beginning of the shift, he told Parrott that it
| ooked to him"that the sprays may not be at 70 percent as
required." (Tr. 138). Johnson's contenporaneous notes al so
i ndicate that at 10:30 a.m, he pointed out as follows: "less
than 70 percent sprays on H G ". Johnson indicated that Parrott
did not say anything, but that approximately 15 or 20 m nutes
later, Parrott told himthat he was not to be on his own
i nspection, and to quit pointing things out. In contrast,
Parrott stated that Johnson did not point out that 70 percent of
the sprays were not operating. He also denied telling Johnson
that he (Johnson) was pointing things out to the inspectors.
Parrott also stated that he was not aware that Johnson was
poi nting things out to the inspectors on the longwall. In this
connection, Respondent argues that no other wi tness corroborated
Johnson's testinony that he had pointed things out, (Footnote 3)
and no citation was issued on the basis of any all eged
i nsufficient sprays. In this connection, Zi mrerman indicated
that Johnson did not tell himthat anything was wong with the
sprays. However, the version testified by Johnson finds
corroboration in the

2 In general, Congress nmanifested its intent that the scope
of protected activities under Section 105(c) be broadly
interpreted (S. Rep. No. 95-181, 95th Cong., 2d Sess., reprinted
in Legislative History of the Federal Mne Safety and Health Act
of 1977 at 623 ("Legislative History"). Gven this intent, it
m ght be reasoned that Congress simlarly intended a broad
interpretation to be accorded rights under Section 103(f) supra,
where these are the basis of protected activities under Section
105(c) supra.

3 Johnson said that he told MSHA I nspector Terry Gaither
that he thought that some of the sprays were "stopping" up
(Tr. 140). CGaither did not testify to corroborate Johnson
Based on my observations of Johnson's deneanor, | find his
testimony credible on this point.
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testinony of Richard Donnelly, who was the deputy m ne manager
Donnel Iy indicated that when Parrott called him between 10 and
11: 00 a. m, on Novenber 22, to ask himif a safety conm tteeman
is allowed to make his own inspection, Parrott told himthat
Johnson was pointing things out to the inspectors. Hence, for
t hese reasons, and al so based upon ny observation of the

Wi t nesses' deneanor, | accept the version testified by Johnson,
and find that he did point out problems with the sprays.

Accordi ng to Johnson, at approximately 1:00 p.m, when he
was about 15 or 20 feet ahead the inspectors, Parrott told him
that he was relieved of his duties for not staying in the
i mredi ate vicinity of the inspectors.

(2) Parrott's version

According to Parrott, when he initially advised Johnson that
it was the conpany's "position" (Tr. 460) that he remain with the
i nspectors, Johnson said "if this is something personal, nmaybe
you and | can step off the property after the shift and settle
it." (Tr. 461). Parrott testified at the second time when he
spoke to Johnson and gave hima "direct order” to stay with the
i nspectors, Johnson stated as follows "do you really want ne to
put some heat on your ass, do you want me to cone down here and
i nspect this longwall." (Tr. 467). On direct exam nation Parrott
mai nt ai ned that the fact that Johnson defied an order to stay
with the inspectors did not have anything to do with the deci sion
to suspend Johnson. He further said, in essence, that Johnson's
position vis-a-vis the inspectors did not result in his
di scharge. Parrott said that Johnson's refusal to come over and
di scuss the situation with himwas the main reason for the
suspension in conbination with threats that Johnson had nade.

Parrott's contenporaneous notes corroborate his testinony
that he had gi ven Johnson "direct orders" to stay with the
i nspectors. However, the notes do not indicate that he gave
Johnson a "direct order" to cone to himand di scuss the
situation. On cross-exam nation Parrott indicated that he was
not sure if he used the words "direct order" when he told Johnson
to wal k over to him Parrott also indicated that he could not be
sure if used the words "direct order", since he did not wite it
in his notes. In either event, it is critical to note that on
cross-exanm nation Parrott indicated that the fact that Johnson
defied his "direct order" to stay with the inspectors " was
tied in" to the decision to suspended him (Tr. 527).

Donnel ly testified that, in the second conversation he had
with Parrott on November 23, the latter infornmed himthat he had
a "confrontation” with Johnson and had told Johnson "that he was
agai n making his own inspection.” (Tr. 350) (sic). According to
Donnel ly, Parrott then infornmed himthat he had told Johnson
"several times" to come and talk to him"about it" and Johnson
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refused. (Tr. 351). Donnelly further stated as follows: "And as a
result of that, Thom (Parrott) informed ne that he had given him
five days with intent and relieved himof his job duties.”

(Tr. 351). Donnelly stated that he told Parrott that he wasn't
sure if he agreed with himand he in turn contacted Wllis
Coates, the m ne manager of No. 7 Mne, and J.T. Piper, the
seni or vice president of operations, to "discuss it." (Tr. 352).
Nei t her Coates, nor Piper testified. Donnelly did not testify
either as to specifically what he told Coates and Piper, or what
he asked them Neither did Donnelly testify to what Coates and
Piper told him Donnelly indicated that after speaking with

Pi per and Coates he informed Parrott to have Johnson "go to the
end of the track.” (Tr. 354). He stated that he also told John
Looney, the mne foreman, who was Parrott's superior, that there
was a personnel problem and that he should go to the | ongwal

and Parrott would explain it to him (Tr. 354). Subsequently, at
t he begi nning of Johnson's shift on Novenber 25, 1991, Donnelly

i nstructed Looney to administer to Johnson a five day suspension
with intent to discharge. |In the RECORD OF DI SCI PLI NARY ACTI ON
served on Johnson, Donnelly had Looney state the follow ng under
t he headi ng REASON FOR DI SCI PLI NARY ACTI ON

Wrk Rule #7 Work Rule #1
Enmpl oyee refused a direct order (Footnote 4)
Enmpl oyee threatened supervi sor & conpany. (Exh. G 19).

Donnel ly indicated that the fact that Johnson had been
given a "direct order" to stay with the inspectors and not to be
maki ng his own inspection was not the reason why he instructed
Looney to give Johnson a five day suspension with intent to
di scharge. (Tr. 416). In the context of his directions to Looney,
Donnel |y was asked whether he considered the fact that Johnson
had di sobeyed an order to stay with the inspector, and had
di sobeyed an order not to be making his own inspection, and he
answered as follows: "I'd answer that no." (Tr. 416). However,
in earlier cross-exam nation he was asked whether it was true
that one of the bases for the disciplinary action was that
Johnson refused a "direct order” from Parrott not to be making
his own inspection, and he answered as follows: "That is part of
the circunstances that lead up to ny feeling that he was
i nsubordi nate, yeah." (Tr. 415).

4 Donnelly said that the order that was referred to was the
"direct order" given to Johnson to walk away from the m ners who
had gathered so that Parrott could discuss the matter with him
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(3) Concl usions

G ven the above sequence of events, as set forth in the
testinony of Johnson that | accept, and considering the testinony
of Parrott and Donnelly on cross-exam nation, | conclude that the
decision by Parrott to discipline Johnson, which was apparently
affirnmed by Donnelly, was notivated in part by Johnson's refusa
to follow Parrott's order to stay with the inspectors. 1In this
connection, | have concluded above, 11 (A)(3)(a) infra, that
Johnson was engaged in protected activities, and was not outside
the scope of these activities when he was not in the i mediate
vicinity of the inspectors. According to the testinony of
Parrott on cross-exam nation, the fact that Johnson defied his
order to stay with the inspectors was "tied in" to the decision
to suspended him Considering this testinony and the sequence of
events, presented herein, | conclude that it has not been
established that Respondent would have fired Johnson for his
unprotected activities alone, i.e., the threats he allegedly nade
to Parrott, and his refusal to follow an order to wal k over to
Parrott and discuss the problens that had arisen that norning.
(Footnote 5) Hence, | find that the Secretary has established a
prima facie case which has not been rebutted by Respondent. Nor
has Respondent established an affirmati ve defense.

c. Penal ty

In essence, Intervenor argues for the inposition of a
$10, 000 penalty based upon the history of violations, negligence,
and the lack of good faith of Respondent in abating the
vi ol ation. (Footnote 6)

5 As correctly argued by the Secretary, the fact that
Johnson did not remain in the immediate vicinity of the
i nspectors, which was not outside the scope of protected
activities, was the catalyst which triggered the subsequent
orders given to himby Parrott to step over and talk to him In
ot her words, this order, and the prior direct order given by
Parrott to Johnson to stay with the inspectors and not to conduct
his own investigation were inseparable. The defiance of either
of these orders al one cannot be isolated as a i ndependent notive
for the discharge.

6 The Secretary seeks to bring to my attention Secretary of
Labor on behalf of Donald B. Carson v. Jim Wlter Resources, |nc.
15 FMSHRC 1992 (Septenber 29, 1993 (Judge Maurer), and Secretary
of Labor on behal f of Janmes Johnson and UMM v. Jim Walter
Resources, Inc., 15 FMSHRC (Docket No. SE 93-127-D,
Novenber 18, 1993) (Judge Fauver). Neither of these cases
i nvol ve the sanme violation as the case at bar, i.e., Section



~2598
(1) History of Previous Violations

I ntervenor urges that cogni zance be taken of adverse actions
of Respondent agai nst UMM officials. In this connection
Intervenor refers to the testinony of Darrell Dewberry, District
No. 20 union executive board nenber that when he was a nenber of
the Union Safety Commttee, he had been disciplined in 1981, for
reporting adverse roof conditions. Dewberry filed a Section
105(c) conpl aint that subsequently was settled. Also, Dewberry
testified that Union Safety Comm tteeman Don Nel son had been
di sciplined for reporting an unsafe condition. A Section 105(c)
conpl ai nt was subsequently brought by the Secretary on behal f of
Nel son. That case was subsequently settled, and a decision was
i ssued by Commi ssion Judge Melick approving the settlement which

requi red Respondent to pay a penalty of $2,000. |Intervenor
further cites the testinmony of Larry Spencer that he was
disciplined for filing a safety conplaint in April, 1991

Spencer filed a Section 105(c) conplaint which was subsequently
wi t hdrawn when a grievance filed by himwas resolved. Also,
Tomry Boyd, a nenber of the safety conmittee testified that he
was disciplined in 1989 by Parrott because he asked that a

met hane nonitor be calibrated. Boyd did not file a Section
105(c) conpl aint.

Anmong the factors required to be taken into account in
assessing a penalty by a Commi ssion Judge is an operator's
"history of previous violations" (Section 110(i) of the Act)).

In evaluating the congressional intent in enacting this phrase,
note the follow ng | anguage set forth in the report issued by the
Senate Committee on Human Resources on the bill that became the
Act: "In evaluating the history of the operator's violations in
assessing penalties, it is the intent of the Committee that
repeated violations of the same standard particularly within a
matter of a few inspections, should result in a substantia
increase in the anount of the penalty to be assessed." (S. Rep.
No. 181 at 43, Legislative History, at 631). (enphasis added). In
consi dering what evidence is to be taken into account in

eval uating an operator's "history of previous violations," |
initially note that in order for a record of an incident to be
consi dered part of a "history of previous violations," this
incident nmust result in a citation that has not been
vacat ed, (Footnote 7)

103(g), nor the engagenment in the sane protected activities that
were retaliated against. Accordingly, they were not accorded
much wei ght in evaluating Respondent's history of previous
violations or the gravity of the violations found herein

7 See, Youghi ogheny and Chi o Coal Conpany, 7 FMSHRC 200, at
203 (1985).
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or at least there must be a "final determnation" by the
Secretary that a violation has occurred (See, Peggs Run Coa
Conpany, Inc.,) 5 IBMA 144, 150 (Septenber 22, 1975).

I find that the testinony relied on by Intervenor is
insufficient to increase the appropriate penalty on the basis of
Respondent's history of previous violations. In this connection,
| note that Intervenor has not cited any "history of previous
violations" simlar to the one at issue, i.e., interference with
the right of a wal karound who was not in the imediate vicinity
of the inspectors.

(2) Negligence and Good Faith in Abatenent

After Parrott ordered Johnson to go to the end of the track
Zi mrerman was i nforned that Johnson had been relieved. Zi merman
i nformed Donnelly and Parrott that the inspection could not be
conti nued wi thout m ner representation, and that the
"b"(Footnote 8) order would be reinstated. In essence, Parrott
asked Johnson and Zi mrerman to name a replacenent to serve as the
wal karound, and they each refused. Zimrerman issued a citation
alleging a violation of Section 103(f). Zi mrerman i nformed
Parrott and Donnelly that if mner representation was not
al l owed, he was going to reinstate the "b" order. (Footnote 9)

The foll owi ng Monday, Johnson reported for work and was
instructed to go to see the foreman. Based on Donnelly's
i nstructions, Johnson was then given a notice of a five day
suspension with intent to discharge. The follow ng day, WIlis
Coates, the m ne manager, called Darrell Dewberry, the UMWA
District No. 20 executive board nmenber, and requested himto tel
Johnson to report work for his next shift. Dewberry was further
told to inform Johnson that Respondent would conpensate him for
all lost wages. Johnson was in fact so conpensated.

The violation of Section 105(c), supra, initially occurred
on Novenber 23, when Parrott ordered Johnson to | eave the work
area. On Johnson's next regular shift on Novenber 25, further

8 On Novenber 22, 1991, Respondent was issued a Section
104(b), Order (No. 3805276), alleging excessive respirable dust
on the No. 1 Longwall Section.

9 According to Parrott, Zinmerman infornmed himthat he was
going to issue a citation and then told themthey had 15 ninutes
to obey it or "it becones a "b" order." (Tr. 472). According to
Parrott at that point he then called Donnelly who told himto
rei nstate Johnson.
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adverse action was taken agai nst hi mwhen he was suspended for
five days with intent to discharge. However, the follow ng day,
Johnson was reinstated and subsequently conpensated for all I ost
wages. Hence, Johnson did not incur any damages as a consequence
of the discrimnatory action taken agai nst hi m by
Respondent . (Foot note 10)

Based on all the above, | conclude that a penalty of $2, 000
is appropriate for the Section 105(c) violation.

d. Rel i ef
It is ordered as follows:

1. Respondent and its agents shall conply with
Section 103(f), and shall cease and desist from seeking to
i ntim date Conpl ai nant and ot her nmenbers of the Health and Safety
Committee from asserting rights under Section 103(f) supra.

2. Respondent shall post a notice on the mne
bulletin board stating that it will not violate Section 105(c)
supra, in the future.

3. Respondent shall expunge and destroy al
reference, and copies of all documents, fromany and all records
of Respondent related to Conpl ai nant about the events and actions
whi ch took place from Novenmber 23 through Novenber 26, 1991

4, Respondent shall pay $2,000 within 30 days of this
decision, as a civil penalty for the violation of Section 105(c),
supra.

B. Vi ol ati on of Section 103(f)

In essence, Section 103(f) of the Act provides for a
representative of mners to acconpany inspectors to aid in their
i nspection. The legislative history of Section 103(f) manifests
the importance that Congress placed on this right as it found
that such participation "will enable miners to understand the
safety and health requirenments of the Act and will enhance niner
safety and health awareness." Legislative History, supra, at 616-
617. As set forth above, 11 (A)(3)(a)(1l) infra, Zi merman
i ndicated in general, how a wal karound ai ds an inspection. Wen

10 | note Intervenor's concern that does not counteract the
chilling effect of his suspension on mners who m ght be
reluctant to voice safety concerns reasoning that if a Union
wal karound can be fired for engaging in protected activities,
then the operator would not hesitate to fire themfor simlarly
engaging in protected activities. | find this argunent to be too
specul ative
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617. As set forth above, 11(A)(3)(a)(1) infra, Zi mermn

i ndi cated in general, how a wal karound ai ds an inspection. When
Johnson was observed by Parrott he was not in the i medi ate
vicinity of the inspectors. Parrott did not inquiry of himwhy
he was not with the inspectors, or why he was | ocated where he
was. | found, above, II1(A)(3)(a) infra, that Section 103(f) does
not require a wal karound to be, at all tinmes, in the i mediate
vicinity of the inspectors. | also found, above |1 (A)(3)(b)
infra, that when Parrott relieved Johnson of his duties on
November 23, he was notivated, in part, by Johnson's refusal to
follow his order to stay with the inspectors. | thus, find
Parrott's action interfered with Johnson right's as a wal karound
under Section 103(f), and hence Section 103(f) was viol at ed.

1. Penal ty

I find that Johnson was reinstated as a wal karound after
Zi mrer man t hreatened Respondent with the issuance of a "b" order
unl ess Johnson woul d be reinstated as a wal karound. This fact is
i nportant in assessing Respondent's good faith in abating the
violation. Also considering Respondent's negligence as di scussed
above, 11 (A)(3)(c)(2) infra, | conclude that a penalty of $1000
i's appropriate.

2. Rel i ef

It is ordered that Respondent pay, within 30 days of this
Deci sion, $1,000 as a civil penalty for the violation of Section
103(f), supra.

Avram Wi sber ger
Adm ni strative Law Judge

Di stri bution:

Wl liam Lawson, Esq., Ofice of the Solicitor, U S. Departnent of
Labor, Suite 150, 100 Centerview Drive, Chanbers Buil di ng,

Hi ghpoint O fice Center, Birm ngham Al abama 35203 (Certified
Mai | )

Barry A. Wodbrey, Jr., Esq., United M ne Workers of America,
900 Fifteenth Street, N.W, Washington, D.C. (Certified Muil)

R. Stanley Mrrow, Esq., JimWlter Resources, |nc.
P. O. Box 133, Brookwood, AL 35444 (Certified Mail)

David M Smith, Esq., and Mark Strength, Esq., Mynard, Cooper &
Gal e, 1901 Sixth Avenue, North, 2400 AnSouth, Harbert Pl aza,
Bi rmi ngham Al abama 35203-2602 (Certified Mail)
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