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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

SECRETARY OF LABOR : Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , : Docket No. KENT 92-776
Petitioner : A.C. No. 15-16728-03511
V. : No. 2 M ne
LYNX COAL COVPANY,
| NCORPORATED,
Respondent
DECI SI ON APPROVI NG SETTLEMENT
Bef or e: Judge Bar bour

St at enent of the Proceeding

Thi s proceedi ng concerns proposals for assessment of civi
penalties filed by the Petitioner against the Respondent pursuant
to Section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. 0O 820(a), seeking civil penalty assessnents for two
al l eged violations of certain mandatory safety standards found in
Part 75, Title 30, Code of Federal Regulations. The Respondent
filed a tinely answer denying the alleged violations and the case
was docketed for hearing on the nmerits in Prestonsburg, Kentucky.

The parties now have decided to settle the matter
and they have filed a nmotion pursuant to Commi ssion Rule 31
29 C.F.R 0O 2700. 31, seeking approval of the proposed settlenent.
The citations, initial assessnents, and the proposed settlenent
amounts are as foll ows:

Citation/ Order No. Dat e 30 CF.R 0O Assessment Sett| ement
3818391 1/ 21/91 75.1722(b) $2500. 00 $2000. 00
3813892 1/ 21/ 91 75.1728(c) $3000. 00 $2500. 00

In support of the proposed settlement disposition of this
case, the parties have subnmitted information pertaining to the six
statutory civil penalty criteria found in Section 110(i) of the
Act, included information regardi ng Respondent's size, ability to
continue in business and history of previous violations.

In particular, with regard to Citation No. 3818391, which was
i ssued for the failure of Lynx Coal Conpany to provide guards to
prevent persons fromcomng in contact with the tail roller system



serving a |l ow conveyor belt, the parties state that although the
violation resulted in the section foreman being severely injured,
there was a guard in place at the time of the accident that
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partially restricted access to the pinch point between the belt and
pul l eys and that the operator's negligence was tenpered by the fact
the foreman acted outside the scope of his duties in placing
hinself in the situation in which he suffered injury.

Wth regard to Order No. 3818392, which was issued because
coal spilled beneath a conveyor belt was renoved while the belt was
operating and which contributed to the severe injury of the section
foreman, the parties state that the operator's negligence was
tenmpered by the fact the foremen had been instructed in the proper
procedures for renoving such coal and nonethel ess was acting
outside his training and instructions.

CONCLUSI ON

After review and consi deration of the pleadings, argunents,
and subni ssions in support of the notion to approve the proposed
settlement of this case, | find that approval of the suggested
reduction in the penalties assessed for the subject violations is
warranted and that the proposed settlenent disposition is
reasonable and in the public interest. Pursuant to 30 C F.R
0 2700.31, the notion IS GRANTED, and the settlement is APPROVED

ORDER
Respondent has paid civil penalties in the settlenent anounts

shown above in satisfaction of the violations in question. This
proceedi ng i s DI SM SSED.

Davi d F. Barbour

Adm ni strative Law Judge

(703) 756- 5232
Di stribution:
Mary Sue Taylor, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, 2002 Richard Jones Road, Suite B-201
Nashville, TN 37215 (Certified Mil)

M. Link Chapman, Safety Director, Lynx Coal Conpany, |ncorporated,
Box 301, warfield, KY 41267 (Certified Mil)
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