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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

SECRETARY OF LABOR, . CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , :  Docket No. KENT 93-114
Petitioner : A .C. No. 15-11012-03521
V. :

Canmp No. 9 Prep Pl ant

PEABODY COAL COMPANY,
Respondent

DECI SI ON

Appear ances: MaryBeth Bernui, Esq., Ofice of the Solicitor
U. S. Departnent of Labor, Nashville, Tennessee,
for the Petitioner;
Carl B. Boyd, Jr., Esqg., Henderson, Kentucky, for
t he Respondent.

Bef ore: Judge Anthan
St atenment of Facts

This matter arises froman inspection conducted on
Sept enber 18, 1992, by MSHA El ectrical |nspector M chael More at
Respondent's Canp 9 Preparation Plant. The Septenber 18
i nspection was a followup to an inspection he had perforned on
Sept enber 10, 1992 (Tr. 12-13, 27 - 28). On Septenber 10,
M. Moore sanpled for nethane underneath the cover of a conveyor
belt at the bottom of the raw coal storage silo at the
Preparation Pl ant and had obtai ned readi ngs of 5.2 percent and
5.4 percent nethane.

As the result of these readings, he issued an i mi nent
danger order and a citation alleging a violation of 30 CF.R
0 77.201, which prohibits a nethane concentration of nore than
percent in a structure, enclosure, or facility. Respondent
contested this citation and order, both of which were ultimately
vacat ed pursuant to a decision by Administrative Law Judge Roy J.
Maur er, Peabody Coal Conpany, 15 FMSHRC 746 (ALJ April 1993).
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As part of its effort to abate the citation and order of
Septenmber 10, Respondent installed piping and a 25 horsepower fan
to draw air out fromunder the cover of the raw coal belt
conveyor. The fan was |ocated inside the piping, 3 to 5 feet
fromand outside of the raw coal silo, 60 feet fromthe covered
conveyor (Tr. 14, 65-66). When Inspector Moore exanined the fan
on Septenber 18, he found two things wong with it. First of
all, it was plugged in with a flexible cord and secondly, its
not or was not approved for a Class | location, in that it was not
expl osi on- proof .

On Septenber 18, Inspector More issued Respondent 2
citations alleging violation of 30 CF. R 0O 77.516. That
standard requires that all wiring and el ectrical equipnment
installed after June 30, 1971, neet the requirenments of the
Nati onal Electrical Code (NEC) then in effect.

Citation 3547316 all eges a non significant and substantia
violation of the standard in that the cord to the fan drawing air
fromthe raw coal conveyor did not neet the requirenments of
Article 400-4 of the NEC. This article forbids the use of
flexible cord as a substitute for the fixed wiring of a structure
(Exh. G2). MsSHA contends that rigid conduit was required
because the raw coal silo is a permanent structure (Tr. 15, 56).

Citation 3547318 all eges a significant and substantia
vi ol ation of section 501 of the NEC. Pursuant to section 501-8,
motors in Class |, Division 1 and in Class |, Division 2
| ocati ons must be expl osion proof (Exh. G4). A Class | location
is defined by section 500-4 of the NEC as "those in which
fl ammabl e gases or vapors are or may be present in the air in
gquantities sufficient to produce expl osive or ignitable
m xtures." (Exh. R-1)

The |ssues

Respondent contends that citation 3547316 is invalid because
its exhaust fan was not a permanent installation. The fan was
installed solely to term nate the inmm nent danger order and
citation issued on Septenber 10, which Peabody contested
(Tr. 91). Upon vacation of this order and citation by Judge
Maur er, Respondent renoved the fan (Tr. 39).

It is unclear whether Petitioner's theory is that rigid
conduit was required because the fan was a permanent installation
or because the flexible cord constituted part of the wring of
the raw coal silo, which is a permanent structure (Tr. 14 -15).
In either case, | conclude that the Secretary has failed to prove
a violation of Article 400-4.

I find nothing in the record that would permt me to
conclude that the flexible cord was part of the wiring of the raw
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coal silo. Simlarly, when the citation was witten, M. Mbore
may have regarded the presence of the fan permanent, but
Respondent did not. Respondent installed the fan only to

term nate the Septenber 10 citation and order, and fully intended
to renove it if it prevailed before the Comm ssion. Therefore,
vacate citation 3547316.

Citation 3547318 was al so i ssued pursuant to M. Moore's
findings on Septenmber 10. Judge Maurer has made a finding that
the results of his sanpling under the belt cover were invalid.
However, the question remains whether the Secretary has

established that the fan was located in a Class | |ocation
There is no dispute that the fan was not expl osion-proof, as
required if it was located in a Class | |ocation

The record establishes that methane is rel eased, at |east
some of the tinme, when coal is fed onto the covered belt conveyor
(Tr. 97). The record does not establish anything definitive
about the concentration of methane or potential concentration of
nmet hane underneath the cover. Mre inmportantly, there is nothing
definitive concerning methane concentrations or potentia
concentrations at the fan. The nethane readi ngs at the fan on
Septenber 18 were zero (Tr. 41). Al of Peabody's nethane
readings in the vicinity of the fan were zero (Tr. 88-89).

The Secretary's case is predicated on the theory that, if
there is nmethane under the cover of the belt conveyor, you can
never tell when you m ght have an ignitable or explosive
concentration of nethane at the end of the ductwork where the fan
was | ocated (Tr. 43-44). Respondent contends that the airfl ow of
the belt conveyor and the effect of the fan itself renoved
what ever met hane was present at the feeder (Tr. 104 - 108).

| conclude that, based on the record in this case, the
Secretary's evidence is far too speculative to establish that the
fan was located in a Class | location. The Secretary has not
establ i shed that nethane could have been present in explosive or
i gnitabl e concentrations at the |ocation of the cited fan notor.
Therefore, | vacate citation 3547318.

ORDER

Citations 3547316 and 3547318 are hereby VACATED and this
case i s dismssed.

Arthur J. Anthan
Admi ni strative Law Judge
703-756- 6210
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Di stri bution:

MaryBeth Bernui, Esq., Ofice of the Solicitor, U S. Dept. of
Labor, 2002 Richard Jones Rd., Suite B-201, Nashville, TN 37215-
2862 (Certified Mail)

Carl B. Boyd, Jr., Esqg., Suite A 120 N. Ingram St., Henderson
KY 42420 (Certified Mil)
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