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FEDERAL M NE SAFETY AND HEALTH REVI EW COMM SSI ON
1244 SPEER BOULEVARD #280
DENVER, CO 80204- 3582
(303) 844-5266/ FAX (303) 844-5268

January 19, 1994

SECRETARY OF LABOR, : Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , : Docket No. WEST 92-634-M
Petitioner : A.C. No. 26-00827-05519
V. : Cortez Gold M ne

CORTEZ GOLD M NES
Respondent

DECI SI ON

Appear ances: Steven R DeSmith, Esq., Ofice of the Solicitor
U. S. Departnent of Labor, San Francisco,
California,
for Petitioner;
Laura E. Beverage, Esq., JACKSON & KELLY, Denver,
Col or ado,
for Respondent.

Bef or e: Judge Morris

The Secretary of Labor on behalf of the Mne Safety and
Heal th Adm nistration ("MSHA") charges Respondent with violating
safety regul ations pronul gated under the Federal M ne Safety and
Heal th Act of 1977, 30 U.S.C. O 801, et seq. (the "Act").

A hearing on the nmerits was held in El ko, Nevada, on Ccto-
ber 6, 1993. The parties filed post-trial briefs.
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Citation No. 3928117

This citation issued under Section 104(a) of the Act alleges
Respondent violated 30 C.F. R [ 56.14207. (Footnote 1) It is
further alleged the citation was significant and substanti al

The citation reads as foll ows:

The # M6 pickup truck was observed parked on
a grade while the wheels were not chocked or
turned into the bank. This vehicle was |eft
unattended. The vehicle transm ssion was

pl aced in netural (sic) and the park brake
rel eased, at this tinme the vehicle started to
roll down the grade.

STI PULATI ON
The parties stipulated as foll ows:

1. The mine site and history of violations is as contained
in the proposed assessnent. (Tr. 8).

2. Cortez showed good faith in abating the violation.

3. Paynent of the proposed penalty will not adversely
affect the operator's ability to continue in business. (Tr. 8).

4. Cortez is covered by the Act and subject to its
regul ations. (Tr. 56).

MSHA' s EVI DENCE

JERRY M LLARD, an authorized representative of the Secretary
of Labor, has conducted several hundred inspections over 13
years. (Tr. 9, 10).

On June 10, 1992, he inspected the Cortez site. (Tr. 10).
In the inspection he observed a hal f-ton pickup truck (F-150)

1 The cited regulation reads as follows:

0 56.14207 Parking Procedures for unattended
equi pnent .

Mobi | e equi prent shall not be |left unattended unless
the controls are placed in the park position and the
parki ng brake, if provided, is set. When parked on a
grade, the wheels or tracks of nobile equi pment shal
be either chocked or turned into a bank.
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| ocated on an access road between the thickner tanks and the grinding plant.
(Tr. 11, 15).

The truck was parked facing downhill on 5 to 6 degree grade. The
i nspector did not see any chocks and the vehicle's wheels appeared to be in a
strai ght forward position.

The inspector asked conpany representative Pruitt to test the vehicle by
putting it in neutral and then releasing the brake to see if it would roll
These functions verify whether there was a grade that would permt the truck
toroll. (Tr. 11, 15).

The inspector was concerned because in the past six to eight nonths
there had been three fatalities in MSHA's Western Di s-
trict. Al three fatalities were related to small vehicles and service type
vehi cl es.

In cross-exanm nation M. MIllard clarified that he could not say if the
brakes on the vehicle failed, but he could only deter-
m ne that the vehicle had rolled. (Tr. 19).

The inspector believes that if a truck is parked unattended on a grade
the park brake should be set and the transm ssion put in the "park" position.
In addition, the wheels should either be turned into a berm or chocked.

The vehicle here | acked chock bl ocks. There was a bermtwo feet away
but the truck wheels were not turned into it. (Tr. 12).

VWhen the described test was performed by M. Pruitt the vehicle started
rolling forward and picking up speed. It rolled about 50 feet. (Tr. 13, 14).

After the described test they repositioned the vehicle; the front wheels
were turned into the bermand parked within two feet of it. (Tr. 13, 28).

The inspector then issued a citation. (Tr. 14, Ex. P-1).

When the inspector parked his vehicle on the day of the inspection a
simliar test indicated his vehicle would not roll. (Tr. 17).

The inspector admitted he couldn't say if the fatal acci-
dents he referred to involved a vehicle with a park brake fail -
ure. However, the vehicles had rolled.

M. MIllard' s MSHA supervisor originally brought the matter of chocking
to the inspector's attention. (Tr. 19).
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The inspector's first citations for simliar violations were issued
bet ween 1988 and the early 1990's after the three fatali-
ties had been reviewed. (Tr. 22).

M. MIlard designated Citation No. 3928117 as an S&S vi ol a-
tion. (Tr. 29). This evaluation was based on the gravity involved and an
injury could reasonably be expected. (Tr. 29).

The standard is intended to protect against a vehicle roll-
ing. (Tr. 30).

Prior to 1992, the inspector did not issue citations for this type of
vi ol ation involving pickup trucks such as the Cortez Ford F-150. (Tr. 23,
24).

M. MIllard was not aware of performance standards for park-ing brakes
applicable to self-propelled nobile equipnent. He al-
ways goes by the manufacturer's recomrendati ons but he did know what they were
on the F-150. (Tr. 27).

The issuance of a citation in this situation was a change in enforcenent
policy ordered by his supervisor, Paul Belanger. (Tr. 24).

M. MIllard had not seen any witten docunentation advising operators of
the change in enforcenment policy. (Tr. 24). There was nothing in witing
concerning the change in applying such a standard to require manual chocking
to F-150 type vehicles. (Tr. 24-25).

When the inspector came on the stationary vehicle at the Cortez site it
was in a parked position and the park brake was set. (Tr. 25, 26). He did
not have any reason to suspect the parking brake was not adequate to hold the
vehicle. (Tr. 26).

PAUL BELANGER, a supervisory special investigator, is enployed at MSHA' s
office in Vacaville, California. (Tr. 33). He is required to carry out al
of the mandates of the 1977 M ne Act.

He reviews citations issued by the inspectors as well as the
characterizations of negligence, gravity and S&S. (Tr. 34).

M . Bel anger assuned the vehicle in question was a half-ton pickup or
three-quarter ton, standard sized pickup truck. He also studied the
regulation. (Tr. 35, 36).

In M. Belanger's opinion a pickup truck in the half ton range is not
excluded fromthe regulation. (Tr. 36).

After conferring with his District Manager, Vern Comez, M. Bel anger
confirmed that the standard applied to the truck. (Tr.
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36). The national MSHA office has expressed no concern as to this enforcenent
policy. (Tr. 37).

The standard was changed in 1988 from Section 9 to Section 14. It was
al so conbined fromtwo separate standards. It now consists of a single
standard. M. Belanger did not consider there had been change in enforcenent
policy. (Tr. 38).

Two of the three fatalities in MSHA's Western District involved snal
vehicles of this type; another was a small utility type vehicle. (Tr. 39).

Concerning the three fatalities: all the vehicles rolled independently
of a driver; they were parking on grades and all three resulted in a worker
bei ng crushed or run over by the equipnment.

In connection with this citation M. Bel anger was in agreenent with the
i nspector's characterization of "noderate negligence" and reasonably |ikely
"gravity." (Tr. 39, 40).

M. Bel anger believed that if an accident occurred it would be
permanently disabling. (Tr. 41). Accidents involving vehi-
cles of this type usually resulted in a fatality.

The standard was changed in 1988 as indicated in the Federal Register
(Tr. 42, 53, Ex. P-2).

O her mne operators raised the question whether there had been a change
in policy. (Tr. 52).

MSHA has no witten policy relating to chocking a vehicle on grades.
(Tr. 53).

CORTEZ' S EVI DENCE

TIM PRUI TT, has been the Cortez safety training coordinator for three
years. (Tr. 57).

He is famliar with the requirenents of Part 56 and he acconpani es MSHA
i nspectors on the job site. (Tr. 58).

He and m || foreman, Gary McGIlIl, were traveling with Inspector MIlard

The Ford F-150 supervisor's truck was parked on a gravel access road.

The hill where the truck was | ocated was sl oped between 4 and 6 percent. The
truck was not pointing strai ght down slope but somewhat across the hill. (Tr.
59, 60). It was approximately 15 feet fromthe descaling pond and bermt hat

goes around the pond. (Tr. 60-61).
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Phot ographs were taken of a simliar vehicle. (Exs. R 1 through R-9).

The forenmen use the road at | east once a day. There have not been any
changes in the gravel roadway or the berm around the pond. (Tr. 66-68).

The F-150 truck is appropriate for highway travel

On the day of the inspection the truck was in second gear. Either first
or second gear would be a standard park position for this type of
transmi ssion. |In addition, the energency brake was set. Wth a manual type
transm ssion the witnesses' definition of a park position would be a gear |ow
enough to prohibit the transm ssion and the engine fromturning over. (Tr.
69, 70).

Wth the exception of a shovel there was nothing in the back of the
truck. (Tr. 70).

In M. Pruitt's opinion the park position of the truck would hold the
truck in place.

M. Pruitt had previously worked on and driven trucks of this type.
(Tr. 70).

On this type of truck when the operator depresses the pedal, the cable
pulls on a lever inside the brake drum In turn the brake pads are pushed
agai nst the brake drum This prevents the wheels fromturning. (Tr. 71).

The setting of the park brake is simliar to an autonobile when the
operat or depresses the pedal inside the cab.

On this roadway the maxi mum grade would be 10 percent. (Tr. 71). Five
hundred pounds would be the maxi mum | oad for this type of truck. (Tr. 72).

Manual chocking is when you physically use some nechanical device to
prevent the wheels fromturning. This generally has the sane effect of
setting a park brake. (Tr. 72). The park brake is nore effective because it
| ocks both rear wheels. On the other hand you manual |y chock one wheel. (Tr.
73).

M. Pruitt was not aware of any history of accidents in a mne where a
park brake failed. (Tr. 73).

When M. Pruitt released the parking brake the truck in five to six
seconds at a wal ki ng speed of two to three mles per hour rolled 15 feet to
the berm (Tr. 74, 78).

M. Pruitt had never previously conducted a simliar test. (Tr. 75).
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Manual chocki ng had never been previously required and he believed this
was a change in MSHA policy. (Tr. 75).

Prior to 1992 it was not commpn practice in the industry to manually
chock transportation-type vehicles such as the one in question.

Prior to June 10, 1992, Cortez had not been cited for such a violation.
(Tr. 76). No MSHA representative said pickup trucks were excluded fromthe
regul ation. Not since the change of 1988 had he seen anything witten
i ndi cating pickup trucks were ex-
cluded fromthe standard. (Tr. 77).

M. Pruitt has seen a parking-brake failure on five-ton trucks. He
descri bed such failure as the truck being unable to hold the | oad on the grade
where it was parked. (Tr. 78).

As a mechani ¢ he has seen parking-brake failures where brakes were worn
out and had to be replaced. (Tr. 78).

Cortez has a preventative nmintenance program Mst P.M is at 3,000
mles. This includes a check of the brakes.

It is a common practice to | eave a vehicle of this type unattended with
t he parking-brake set and in a park position. (Tr. 80).

Per f ormance standards on sel f-propelled nobile equi pment require that
par ki ng- brakes hold a vehicle from noving on the maxi mumincline or slope
where it would be parked and also with a typical load. (Tr. 81). In M.
Pruitt's opinion the parking-brake woul d nmeet the performance standard. M.
Pruitt was also famliar with the standard that requires all brakes to be
mai n-tai ned in an operating condition

M. Pruitt has seen chock failures occur but not on the type of vehicle
i nvol ved here. (Tr. 81).

JOHN BUNCH has been the Director of Safety, Security and Training at
Cortez for over four years. He is famliar with Parts 56 and 57 of MSHA's
regul ations. (Tr. 82-84).

In addition, he is famliar with MSHA' s enforcenent policies and he has
traveled with MSHA inspectors nmany tines. (Tr. 84).

M. Bunch is famliar with 30 C.F. R [ 56.14207. It is his
understandi ng that the F-150 Ford pickup was in a park position prior to the
i ssuance of the citation. (Tr. 84). |In addition, the parking-brake was
engaged.

The pickup was parked diagonally on a 4 to 5 percent slope. (Tr. 86,
Ex. R-1).
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Prior to June 10, 1992, MSHA had never raised an issue as to a nanua
chocki ng requirement for these types of vehicles. (Tr. 87). M. Bunch
bel i eved that applying a manual chocking standard to a Ford F-150 would be a
change in policy. (Tr. 87-88).

It is not standard m ning practice to manually chock vehi-cles like this
at other mnes. Further, MSHA did not apply such a requirenment at other
facilities or at Cortez prior to the tine the citation was issued.

Prior to 1992 MSHA inspectors have not carried manual chocks nor had M.
Bunch ever seen a chock on a MSHA vehicle. (Tr. 88-89).

If a parking brake is provided it nmust be nmintained in an operating
condition. Sone self-propelled equi pnent do not have a parking brake. (Tr.
89-90).

Consi dering the nechanics of the truck park position and the | oad (none)
the park position would be sufficient to hold the truck stable. (Tr. 90, 91).

The truck was a 1988 Ford F-150. M. Bunch identified the 1988 Service
Manual for such vehicles. (Tr. 91-92, Ex. R-10). When the pedal in the cab
is depressed the levers pull forward. This activates the brake shoe agai nst
the inside of the drum and stabilizes both rear wheels. (Tr. 92-93). (Page 5
illustrates the brake pedal and the control assenbly as shown in View W EX.
R-10) .

The parking brakes on the Ford F-150 truck serve as a nechanica
i nhibitor for the wheels. (Tr. 95). Chocking is manually placing a device
agai nst a wheel to prevent the wheel fromturning and the vehicle from noving.
The effect of chocking is not different than the effect of setting a parking
brake automatical ly.

The park brake was adequate to hold this vehicle. (Tr. 95).

M. Bunch was not aware of any incidents where parking brakes had
failed. (Tr. 96).

In this case the pickups have a regularly scheduled P.M program where
fluids are changed and brakes are checked. (Tr. 96).

During the conference it was not inplied there was a change in the
enforcenent practice; however, M. Bunch understood there had been such a
change. There had been no witten docunentati on announcing this change.
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Finally, Cortez had never been charged with a violation of 30 CF. R O
56.14207 in a situation involving a Ford F-150 truck. (Tr. 97).

M. Bunch agreed that since 1988 MSHA had never told himthat F-150
trucks were excluded fromthis regul ation.

Ei ghty-five percent of the trucks are equi pped with power steering and
wei gh about 2,100 pounds. (Tr. 99, 100).

VWhen M. Bunch has seen brakes becone inoperable he would chock them
(Tr. 100).

Dl SCUSSI ON AND FURTHER FI NDI NGS
The evidence is essentially uncontroverted.
| SSUE

The issue is whether the wheels of a F-150 Ford pickup truck rust be
chocked or turned into a bank when the vehicle is parked on a grade.

Cortez initially argues the 1988 revisions to Subpart M and Subpart H
wher eby the previously distinctive rules for nobile and sel f-propelled
equi pnment were nerged into a single category of nobile equi pment created
vagueness as to the inclusions of passenger pickup vehicles under 30 CF. R O
56.14207.

I am not persuaded the revisions created any vagueness. Prior to August
25, 1988, the precursor standard of 30 C. F.R
0 56. 14207 was codified at 30 C F.R O 56.9037. The initial standard and the
revisions in 1988 were essentially the same. Each standard began with the
term "nobil e equipnent.” Wiile "nobile equipnent” was not further defined
until 1988 it would have a commopn dictionary meani ng of "capable of nmoving or
bei ng noved." (Footnote 2)

In 1988 the revision the new subparts define "nobile equipnment” as
"wheel ed, skid-munted, track-nounted or rail-nmunted equi pnent capabl e of

novi ng or being noved." Further, "whenever the final rule refers to equi pnent
capabl e of noving itself, it uses the term"self propelled nobile equipnent,
for which a separate definition is not necessary." (Subpart E Definitions,
Ex. D-2).

In sum the F-150 nobile pickup truck was nobil e equi pnent
under 30 C.F.R 0O 56.9037 and under 30 C.F.R 0O 56.14207. No

2 Webster's New Col | egi ate Dictionary at 732.
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vagueness was created by the Secretary's revisions in August
1988.

| agree with Cortez that the evidence establishes that MSHA
did not enforce this regulation as to F-150 pickup trucks before
the August 1988 revision. However, it has been established that
non- enf orcenent does not bar MSHA fromciting violations.
Conesville Coal Preparation Conpany, 12 FMSHRC 639, April 1990.

Cortez further argues that since 30 C.F.R 0O 56.14207 fails
to provi de adequate notice it is necessary to apply the reason-
ably prudent person test in determning the interpretive validity
of the regul ation.

Many of the Secretary's regul ations are designed to dea
with the nmyriad of circunstances that can arise in the mning
i ndustry. For exanple, see the |eading case of I|deal Cenent
Conmpany, 12 FMSHRC 2409, (Novenber 1990) involving 30 C.F.R
0 56.9002 (Footnote 3) (1987). As a result of the design of th
regul ati ons many of them are subject to the claimthat they are
overly broad or vague.

This case is no different. Cortez asserts it did not have
fair notice that its F-150 half-ton pickup truck was subject to
the contested regul ation.

In such circunstances, the Conmmi ssion has ruled that the
appropriate test in interpreting and applying such broadly worded
standards is not whether the operator had explicit prior notice
of a specific prohibition or requirement, but whether a reason-
ably prudent person famliar with the mning industry and the
protective purposes of the standard woul d have recogni zed t he
specific prohibition or requirenent of the standard. |Ideal, 12
FMSHRC at 2416; Cyprus Tonopah M ning Corporation, 15 FMSHRC 367,
375 (March 1993).

In support of its position that it did not have fair notice
of the requirement Cortez relies on Lanham Coal Co. Inc., 13
FMSHRC 1710 (October 1991).

Lanham was renmanded by the Conmm ssion to Judge Janes A
Broderick to "deternm ne, through application of the reasonably
prudent person test, whether Lanham had fair notice that 30

3 The standard provided that: Equi pment defects affecting safety shal

corrected before the equi pnent is used.

be
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C.F.R 0O77.1710(g) (Footnote 4) required the use of safety belts
or lines under the circunstances of this case." 13 FMSHRC 1341.

In his decision after remand (13 FMSHRC 1710) Judge Broder -
ick vacated the citation on the basis of several findings. Those
were that (1) prior to the accident, neither the operator nor the
MSHA i nspector who issued the citation considered the cited
standard applicable to the tarping of trucks, (2) the inspector
had never previously cited the practice and had never used safety
belts in such circunstance, (3) MSHA had no standards or guide-
lines that covered the practice and (4) Lanham had no specific
notice that the practice violated the standard that dealing with
safety belts and |ines.

In this case the facts fairly establish (1), (2) and (4).
However, Cortez knew or should have known of MSHA's requirenents
of parking procedures for unattended equi prent because MSHA's
regul ation fairly covered the practice. As a result Lanhamis
not controlling.

Cortez further contends that even if 30 C.F. R 0O 56. 14207
could be read to enconpass passenger pickup vehicles, the opera-
tor conplied with the regul ation

Specifically, it is asserted that the vehicle's engine was
off, the transm ssion was in the park position and the nanual
brake was cabl e activated.

Cortez's argument does not address the relevant portion of
the regul ation; nanely, the |last sentence of 30 C.F.R 0O 14207
whi ch provi des:

When parked on a grade, the wheels or
tracks of nobile equi pment shall be either
chocked (Footnote 5) or turned into a bank.
4 The regulation involved 30 C.F.R O 77.1710 entitled "Protective
Cl ot hing; requirements provides in pertinent part:

Each enpl oyee working in a surface coal mine or in
the surface work areas of an underground coal m ne
shall be required to wear protective clothing and
devi ces as indicated bel ow

(g) Safety belts and Iines where there is danger of
falling; a second person shall tend the lifeline when
bi ns, tanks, or other dangerous areas are entered.
5 Webster's New Col |l egiate Dictionary at 194 defines a chock as "a wedge
or block for steadying a body (as a cask) and holding it notionless, for
filling in an unwanted space, or for blocking the novenent of a wheel."
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It is clear fromthe evidence that the pickup was parked on
a 5 to 6 degree grade. In addition, its wheels were neither
chocked or turned into a bank

Cortez has attached to its post-trial brief as Exhibit A
MSHA' s Program I nformation Bulletin No. P93-29 dated Novenber 4,
1993.

| decline to take official notice of the bulletin. Its
subj ect matter does not appear relevant to this case since it
deals with automatic transm ssion defects in certain named Ford
vehi cl es.

Cortez finally clainms the violation was not Significant and
Subst anti al .

A violation is properly designated S&S "if, based upon the
particular facts surrounding that violation, there exists a
reasonabl e |ikelihood that the hazard contributed to will result
in an injury or illness of a reasonably serious nature." Cenent
Di vi sion, National Gypsum Co., 3 FMSHRC 822, 825 (April 1981).
In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Commi ssi on expl ai ned:

In order to establish that a violation of a nandatory
safety standard is significant and substantial under
Nati onal Gypsum the Secretary of Labor nust prove: (1)
t he underlying violation of a nmandatory safety
standard; ... (2) a discrete safety hazard ... that is
a measure of danger to safety -- contributed to by the
violation; (3) a reasonable likelihood that the hazard
contributed to will result in an injury; and (4) a
reasonabl e |ikelihood that the injury in question wll
be of a reasonably serious nature.

See al so Austin Power Co. v. Secretary, 861 F.2d 99, 103-04 (5th
Cir. 1988), aff'g 9 FMSHRC 2015, 2021 (Decenber 1987) (approvi ng

Mat hies criteria). The Comr ssion has held that the third ele-

ment of the Mathies fornula "requires that the Secretary estab-

lish a reasonable likelihood that the hazard contributed to wl|
result in an event in which there is an injury." U.S. Stee

M ning Co., 6 FMSHRC 1834, 1836 (August 1984)(enphasis in ori-

gi nal).

In the instant case the Secretary failed to establish the
third facet of the Mathies formulation. The inspector noted the
pi ckup was stationary and he saw no reason to suspect the brake
was not adequate to hold the weight of the vehicle on the
exi stent grade. (Tr. 26).

Evi dence was offered by the Secretary concerning prior
fatalities involving unattended vehicles running over workers.
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The conparison fails. The credible evidence establishes the
vehicle was stationary with adequate transm ssion and brakes.
(Tr. 25, 54).

The S&S al |l egati ons shoul d be stricken.

For the foregoing reasons the citation should be affirnmed.

CIVIL PENALTY

Section 110(i) of the Act nmandates consideration of certain
criteria in assessing appropriate civil penalties.

The size of Cortez is stipulated to be 1,221,241 production
tons and the size of the mne itself is 362, 640.

The paynment of the proposed penalty will not adversely
affect Cortez's ability to continue in business.

There is no evidence of the operator's prior history.
Cortez was negligent as conpany vehicles were |eft
unat t ended wi t hout taking the necessary precautions as required

by the regul ati ons.

The gravity of the violation was | ow since the parking and
transm ssi on adequately held the pickup truck on the grade.

Cortez denonstrated good faith in abating the violative
condi tion.

Considering the statutory criteria | conclude that a civi
penalty of $75.00 is appropriate.

Accordingly, | enter the foll ow ng:
ORDER

Citation No. 3928117 is affirmed and a civil penalty of
$75.00 i s assessed.

John J. Morris
Adm ni strative Law Judge

Di stri bution:

Steven R DeSmith, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 71 Stevenson Street, Suite 1110, San Francisco, CA
94105-2999 (Certified Mil)

Laura Beverage, Esq., JACKSON & KELLY, 1660 Lincoln Street, Suite
2710, Denver, CO 80264 (Certified Mil)
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