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U. S. Departnent of Labor, Arlington, Virginia,
for Petitioner;

Si dney B. Dougl ass, Esq., Harlan, Kentucky,
for Respondent.

Bef or e: Judge Anthan
St at ement of the Case

On January 26, 1993, Adron W/ son conducted an MSHA
i nspection of the Dulcinmer # 7 Mne in Harlan county, Kentucky
(Tr. 9, Exh. G1). This mne was operated by the Great Wstern
Coal Conpany, which has since changed its name to New Hori zons
Coal, Inc. (Tr. 8-9) . During the inspection, WIson,
acconpani ed by Stanley Sturgill, Geat Wstern' s wal karound
representative, was wal king fromone section of the mne to
anot her when he saw miner Larry D. Irvin (Tr. 12 - 13, 17, 22,
36-37. 67 - 69, 101-106).

According to Inspector Wlson, his cap |ight was shining
directly on M. Irvin's face (Tr. 15). He observed a lighted
cigarette hanging fromlrvin's nmouth and he saw and snell ed
cigarette snmoke (Tr. 13, 15, 153). The inspector testified at
the hearing that Irvin quickly noved away fromhim renoved his
hard hat and nade a notion which |ed WIlson to believe he was
putting out a cigarette in the hard hat (Tr. 17).

Wl son turned to Sturgill and asked himif he saw a ni ner
smoking (Tr. 67); Sturgill said he had not. W]Ison and Sturgill
wal ked somewhere between 25 to 70 feet to the location at which
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W son had observed M. Irvin (Tr. 13, 66, 70).(Footnote 1) At
this location, Sturgill saw and snelled cigarette snoke (Tr. 67 -
68, 157, 164).

Al nost i medi ately, M. Irvin's foreman, Danny Bruce,
appeared on the scene (Tr. 46). At M. WIson's request, he
searched M. Irvin and his partner, roof bolt machi ne operator
Dougl as Howard. M. Bruce had the two nmen take off their hard
hats, pull their pants I egs out of their boots and turn all their
pockets inside out. M. Sturgill searched their lunch buckets
(Tr. 38, 41, 106 - 107, 140 - 142). Bruce and Sturgill found no
cigarettes, matches or any other smoking materials (Tr. 18 - 19,
140 - 142). No cigarette butt or other physical evidence that
any enpl oyee had been snoking was found by inspector WIlson (Tr.
17). The inspector also found no physical evidence that M.
Irvin had extinguished a cigarette inside his hard hat (Tr. 47 -
50)

On January 28, 1993, |nspector WIson served upon M. Ilrvin
Citation No. 4241505 alleging that Irvin violated section 317 of
the Mne Safety and Health Act, 30 U. S.C. 0O 877(c) (Exh. G3).
That provision, which is also found at 30 C F. R 0O 75.1702,
provides that: "No person shall snoke, carry snoking materials,
mat ches or |ighters underground..."

Section 110(g) of the Act, 30 U S.C. 0O 820(g), provides that
any mner who willfully violates the standard prohibiting snoking
shal |l be subject to a nmaxi mum penalty of $250 for each
occurrence. MSHA proposed the maxi num $250 penalty for the
violation alleged in Citation No. 4241505.

The allegation of willful conduct on the part of M. Irvin
is based upon a lecture given by Wlson at the begi nning of his
i nspection to all the enployees at Dulciner # 7 mine (Tr. 19-22).
Due to a fatal nmine accident in Norton, Virginia a nmonth and hal f
before the inspection, M. WIson was nmaki ng a speci al point of
advi sing m ners about the dangers of snoking underground
(Tr. 32 - 34).(Footnote 2)

M. WIson concludes that M. Irvin was present at his
| ecture because he asked Great Western managenent if any
enpl oyees were not present (Tr. 21 - 22). He was not advised
that M. Irvin was not in attendance. As there is no evidence
1IW | son was about 25 feet closer to M. Irvin than was Sturgil
(Tr. 66 - 67).
EZEEFagrﬁately 9 mners died in the explosion at the South
Mountain mne in early Decenmber, 1992. MSHA believes the
expl osi on was caused by soneone snoking underground (Tr. 167).
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indicating that M. Irvin was absent, | conclude that he was
present when M. W]Ison |ectured mners about the dangers of
snoki ng underground prior to January 26, 1993.

M. Irvin categorically denies that he was snoking when
approached by Inspector WIlson on January 26, 1993, or that he
had any snoking materials (Tr. 111-112, 107). He contends that
just prior to seeing M. W/Ilson, his partner's roof bolt nachine
was stuck. He also states that the roof bolter's wheels spun for
five to ten minutes in an attenpt to get free, thereby creating a
| ot of smoke (Tr. 101 - 102). When observed by M. WIlson, lrvin
contends he was assisting his partner with the roof bolt machine.
He rushed around a corner to prevent part of the roof bolter from
draggi ng on the floor (Tr. 101-106).

Respondent denies that he renobved his hard hat until asked
to by M. Bruce when he was searched (Tr. 108). He al so stated
that he was using snokel ess tobacco, sone of which he had in his
j aw when searched (Tr. 116-117). M. Bruce states he found a can
of snokel ess tobacco on M. Irvin and that Irvin did have some in
his mouth (Tr. 140 - 141).

M. Irvin's account is supported by the testinony of his
partner, Douglas Howard, who stated he was in a position to see
if M. Irvin was snoking and that he was not snoking (Tr. 126).
M. Howard al so explains the presence of snoke by reference to
the spinning of the roof bolter's tires or the possibility of the
machi ne' s cabl e havi ng passed through sone rock dust (Tr. 126-
127). Sylice MDaniel, who was working near Respondent on
January 26, 1993, also testified that the roof bolter produced a
| ot of snoke, and that he did not snell cigarette snmoke (Tr. 136-
137).

Di scussi on

The instant case is one which nmust be decided sinply by
deternm ni ng whose testinony is nore credible, M. WIlson's or
M. Irvin's. M. Irvin testified under oath that he was not
smoki ng and his testinmony is supported by that of M. Howard and
the fact that i mediately after being observed by M. W]l son
absolutely no physical evidence was found that indicated Irvin
was snoking or possessed snoking materials.

On the other hand, there is nothing to suggest that
M. W]l son had any reason to accuse M. Irvin w th snoking
underground if he was not doing so. That, however, does not rule
out the possibility that M. WIlson did not see what he thinks he

saw. On balance, | credit the testinmny of M. WIlson and find
that M. Irvin had a lighted cigarette in his nmouth when

M. WIson observed him It is the corroborative testinony of
M. Sturgill that persuades ne that M. WIlson's testinony is

more credi ble than that of M. Irvin.
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M. Sturgill had no reason to testify that he snelled
cigarette snoke if he did not. | do not believe it is likely
that Sturgill confused snmoke fromthe roof bolter's wheels with
that froma cigarette. Crediting M. Sturgill's testinony

logically leads ne to the conclusion that somebody was snoking at
the tinme and place that M. WIlson saw M. Irvin. There is
nothing in this record to suggest that, if anyone was snoking,
that the person could have been anyone other than M. Irvin.
Therefore, | credit the testinmony of Wlson and Sturgill and
conclude that M. Irvin was snoki ng underground in violation of

t he Act.

The fact that an al nost i mredi ate search of M. Irvin and
hi s bel ongi ngs yi el ded no evi dence of his having snoked or even
havi ng snmoking materials is troubling. While M. WIson and
M. Sturgill explained how M. Irvin could easily have di sposed
of the cigarette (Tr. 18, 36 - 37, 161), one would expect that a
pack of cigarettes or other snmoking materials would have been
f ound.

Nevert hel ess, the standard of proof to be applied in this
case i s whether the Secretary has established a violation of the
Act by the preponderance of the evidence Kenny Ri chardson 3
FMBHRC 8, 12 n. 7 (January 1981). This neans that the
Secretary's evidence, when wei ghed agai nst that opposing it, nust
have nore convincing force that it is nore likely that M. Irvin
was snmoking than it is that he was not Hopkins v. Price
Wat er house, 737 F. Supp. 1202, 1204 n. 3 (D.D.C. 1990). |
conclude that on this record that it was nore |ikely that
M. lrvin was snoki ng underground when observed by
I nspector Wl son on January 26, 1993, than it is that he was not
snmoki ng. (Foot note 3)
3Reported cases involving citations issued to mners for snoking
underground are extrenely rare. | do note, however, that one is
remarkably simlar to the instant case MSHA v. Frank J. Bough
enpl oyed by Peabody Coal Conpany, 2 FMSHRC 1331 (ALJ
June 1980). |In that case, the inspector saw a mner snoking but
could find no physical evidence to support his observations
afterwards. As in the instant case, a second inspector also
reported snelling cigarette snoke, although he didn't observe the
cited enpl oyee snoking. The citation was affirned by the
Commi ssion's judge and apparently became a final order

In deciding this case, | give no weight to the fact that
M. lrvin's enployer conducted an investigation in which it
concl uded that he was snmoking (Tr. 69 - 70, 81 - 87). M. lrvin
was terminated fromhis enployment as a result of that
i nvestigation. However, this record does not indicate the basis
on which the conmpany reached its concl usions, or what procedura
protections were provided to M. Irvin.
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W | ful ness

To violate section 317(c) of the Act, the Secretary nust
show, not only that a m ner was snoking underground, but that he
did so willfully. To establish a willful violation of the no
snmoki ng requirenment, the Secretary nust establish that M. Ilrvin
knew he was violating the | aw when he snmoked underground, or that
he was indifferent to either the legality of his actions, or the
safety of his fellow mners and hinself. Enpire-Detroit Steel v.
OSHRC, 579 F. 2d 378, 384-86 (6th Cir. 1975).

I find that the Secretary has established a willful
vi ol ation. The preponderance of the evidence establishes that
M. lrvin attended a | ecture given by Inspector WIson in which
W | son di scussed the dangers of snoking underground and that
Irvin smoked underground soon after attending that lecture
(Tr. 20-22). | find such conduct constitutes indifference to the
requi rements of law and indifference to the safety of hinself and
his fell ow m ners.

G ven the notice provided to M. Irvin regarding the
potentially catastrophi c consequences of snoking underground, |
assess the maxi num $250 penalty provided for in section 110(g) of
t he Act.

ORDER

Citation No. 4241505 is affirmed and a $250 penalty is
assessed. Respondent is hereby ordered to pay the assessed
penalty within 30 days of this decision.

Arthur J. Anchan
Adm ni strative Law Judge

Di stribution:

J. Philip Smith, Esq., Ofice of the Solicitor, U S. Departnment
of Labor, 4015 Wl son Blvd., 4th Floor, Arlington, VA 22203
(Certified Mail)

Si dney B. Dougl ass, Esq., P. O Box 839, Harlan, KY 40831
(Certified Mail)
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