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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

SECRETARY OF LABOR, . TEMPORARY REI NSTATEMENT
MSHA, on behal f of : PROCEEDI NG
DANNY SHEPHERD, :
Petitioner : Docket No. KENT 94-69-D
V. :
:  BARB CD 93-25
SOVEREI GN M NI NG COVPANY, :  BARB CD 93-27
Respondent :
M ne No. 1

DECI SI ON APPROVI NG SETTLEMENT
Before: Judge Fel dman

On Cctober 28, 1993, the Secretary filed an Application
for Tenporary Reinstatenment on behalf of Danny Shepherd. The
respondent did not contest the reinstatenent application.
Consequently, on Novenber 18, 1993, | issued an Order requiring
the respondent to reinstate Shepherd i mediately. 15 FMSHRC 2365
(Novenber 1993).

On Decenber 3, 1993, the Secretary filed a Mdtion to
Conpel Conpliance with ny Novenber 18, 1993, reinstatenment order
The Secretary's notion was based on the respondent's all eged
circunvention of my order as a result of the respondent's
cont enporaneous reinstatenent and "layoff" of Shepherd on
November 19, 1993. On Decenber 17, 1993, the Commi ssion remanded
this matter to me for consideration of the issues raised in the
Secretary's Mdtion to Conpel and the respondent's response.
Secretary, on Behalf of Danny L. Shepherd v. Sovereign M ning
Company, 15 FMSHRC 2450 (Decenber 1993).

Consistent with the Comm ssion's Remand Order, |
participated in several conference calls with the parties.
These conference calls culmnated in a conference on
February 8, 1994, wherein the parties informed ne that they had
reached settlement. A Joint Mtion to Approve Settl ement was
filed on February 23, 1994.

The terms of the agreement are that Danny L. Shepherd agrees
to withdraw the instant tenporary reinstatnment application
Shepherd al so agrees to withdraw his nmost recent discrimnation
conplaint filed with the Mne Safety and Health Adm nistration
(MSHA) on Decenber 2, 1993, after his Novenber 19, 1993 | ayoff.
(Case No. MSHA BARB-CD-94-10). In addition, Shepherd will also
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wi t hdraw t he underlying discrimnation conmplaints involved in
this action (Case Nos. BARB-CD-25 and 27), all of which are
currently pending before MSHA. Finally, the Secretary agrees to
file the necessary docunents to disnmiss a related civil penalty
proceedi ng agai nst the respondent in Docket No. KENT 94-265.

In consideration of the above noted actions by
Danny L. Shepherd and the Secretary, Sovereign M ning Conpany
agr ees:

1. To pay Shepherd $10,000 in liquidated damages;

2. to pay $2,250 in attorney fees to the Mne Safety Project
of the Appal achi an Research and Defense Fund of Kentucky;
and

3. to pay MSHA $2,750.00 in satisfaction of the proposed
civil penalty for Citation No. 3402675, which was issued
by MSHA to Sovereign M ning on November 23,
1993. (Foot note 1)

The settl ement agreenent further provides that all paynents
are to be made within ten days of the execution date
(February 22, 1994) of the agreenent. Finally, Sovereign M ning
Conpany agrees to expunge all records of Shepherd's past
discrimnation conplaints. |If contacted by a prospective
enpl oyer of Shepherd, Sovereign M ning agrees not to divul ge any
i nformati on concerni ng Shepherd's activities other than the dates
of Shepherd's enpl oynent with the conpany.

After careful consideration of the joint settlenment notion,
I conclude that the settlenent disposition is reasonable and in
the public interest. ACCORDI NGY, in view of the mutually
agreeabl e settlenent, the settlenent ternms ARE APPROVED and the
joint notion to disnmiss this tenporary reinstatenment proceedi ng
| S GRANTED

Jerol d Fel dman
Adm ni strative Law Judge
(703) 756-5233

1 This citation is not before ne. It is mentioned solely to
docunent the terns of the settlenent agreenent.
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Di stri bution:

Carl C. Charneski, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 4015 W/l son Blvd., Arlington, VA 22203 (Certified Mail)

Leroy B. Lackey, Jr., President, Sovereign M ning Conpany, P.OQO
Box 450, Dwarf, KY 41739 (Certified Miil)

Tony Oppegard, Esq., Mne Safety Project, 630 Maxwelton Court,
Lexi ngton, KY 40508 (Certified Mil)
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