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OFFI CE OF ADM NI STRATI VE LAW JUDGES
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FALLS CHURCH, VIRG NIA 22041

SECRETARY OF LABOR, :  ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , . Docket No. LAKE 93-154
Petitioner : A C. No. 11-00589-03879
V. :
M ne No. 24
OLD BEN COAL COWPANY,
Respondent
DECI SI ON
Appear ances: Raf ael Alvarez, Esq., O fice of the
Solicitor, U S. Departnent of Labor
Chicago, Illinois, for Petitioner

Thomas L. Clarke, Esq., Fairview Heights,
Il1linois, for Respondent.

Bef ore: Judge Anthan
St at enent of the Case

On January 5, 1993, M chael Wodrone conducted an MSHA
i nspection of Respondent's nunber 24 mine in Franklin county,
I1linois. M. Wodrone, who is an electrical specialist, came to
the mne primarily to inspect two diesel-powered S&S scoops that
Respondent used only in intake or neutral air to haul supplies
(Tr. 12 - 15, 87).(Footnote 1) One of these scoops had caught
fire at the mne in Decenber 1992 (Tr. 12).

After | ooking at the fire-damaged scoop, designated nunmber 4
by Respondent, | nspector Wodrone proceeded to a wash station
where the other diesel-powered scoop, designated number 15 by
Respondent, was being cleaned (Tr. 20, 87). \While examining the
operator's panel, he noticed that a spad, a nail-Ilike device
(Exh. R-3) used to hang ventilation curtains, had been bolted
onto the panel (Tr. 21, Exh R 4). The spad was positioned so
that it depressed the Murphy switch, a device that automatically
shuts off the engine of the scoop when the engine tenperature
1The scoops had originally been battery-operated but were rebuilt
and converted to diesel-power in 1990. Respondent does not allow
these scoops to operate in return air. Two other scoops, which
are battery-operated "perm ssible" vehicles, operate at the
working face and in return air
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exceeds 205 degrees Fahrenheit, when the oil pressure drops bel ow
20 psi, or when the scoop's fire suppression systemis activated
(Tr. 16 - 17, 92 - 99, Exh. R 1, R4).

I nspect or Whodronme i ssued Respondent Citation No. 3536978,
pursuant to section 104(d)(1) of the Act (Exh. G1). The
citation alleges a violation of 30 CF. R 0O 75.1725(a) which
provi des:

Mobi | e and stationary machinery and equi pnent shall be
mai ntai ned in safe operating condition and machi nery or
equi pment in unsafe condition shall be renoved from
service i mredi ately.

The violation was alleged to be "significant and
substantial" and, due to the "unwarrantable failure" of
Respondent to comply with the regulation. A $4,400 civil penalty
was proposed by MSHA.

The inspector believes that by continuously running the
scoop with the Murphy switch depressed, Respondent is creating a
fire hazard (Tr. 17 - 18). |If the engine is allowed to operate
in an overheated condition, Wodrone believes, the engine surface
may ignite coal dust or other conbustible materials.

MSHA is al so concerned that if a fire starts on the scoop
due to sone other reason, the continued operation of the engine
will make the fire worse and interfere with firefighting efforts.
This concern arises because the continued revolution of the
engi ne fan bl ades may, in sone circunstances, draw air over the
fire (Tr. 118, 168).

Respondent submits that the Murphy switch is designed to
protect the engine and is not intended to protect enployees
(Tr. 105, 159, 166). |If an engine runs for an appreciable period
in an overheated condition, its netal parts may stick together
ruining the engine (Tr. 161 - 162). The purpose of the Mirphy
switch is to prevent damage that would require spending
approxi mately $5,000 to replace the scoop's diesel engine
(Tr. 166).

O d Ben states that it relies primarily on an automatic fire
suppression systemto protect enployees fromfire. It argues
that the hazard posed by MSHA, fire caused by the engine igniting
combustible materials at 300-400 degrees is inconsequentia
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given the fact that the exhaust manifold on the scoop reaches
tenperatures of 900-1000 degrees during the normal operation of
the scoop (Tr. 100, 162).(Footnote 2)

Mor eover, Respondent notes that there is no MSHA regul ation
requiring a Murphy switch (Tr. 37). Thus, all the hazards
postul ated by the inspector would exist on a scoop which had
never been equi pped with such a switch. MSHA concedes that a
scoop which had never been equi pped with a Mirphy switch woul d
not be in violation of section 75.1725(a) (Tr. 37, 46 - 52).

The essence of the Secretary's case is that if a piece of

equi pnent has a safety device, the m ne operator nust maintain
that device in operating condition, even if the device is not
required (Tr. 26).

Anal ysi s

MSHA' s wi t nesses indicated that they mght wite a safeguard
requiring a diesel powered scoop to be equipped with a Mirphy
switch (Tr. 48 - 51). However, it is clear that the rationale of
the instant citation was the apparently intentional and |ong-term
bypassi ng of the switch on scoop number 15 (Tr. 34, 53).

The major difficulty with the Secretary's case is its
admi ssion that this scoop can operate w thout violating section
75.1725(a) if a Murphy switch had never been installed (Tr. 46).
The undersi gned can envision a situation in which bypassing a
safety device which is not legally required woul d constitute an
unsafe condition. For exanple, if the device is one which a
machi ne operator is likely to rely upon, it nay be dangerous to
operate a machine with a nonfunctional safety device, even if it
woul d not be unsafe to operate the machine if it never was
equi pped with the device.

In the instant case, however, there is nothing that
i ndi cates that an operator woul d behave any differently on the
assunption that the Murphy switch was operative than if the scoop
2Since the fire on scoop number 4, Respondent has taken a numnber
of steps to reduce the fire hazard on its diesel -powered scoops.
Most inmportantly, it raised the muffler, so that it would be |ess
likely to becone coated with conbustible material. It also
i ncreased the capacity of its fire suppression chenicals, added
an additional spray nozzle for the fire suppression system
reinforced the fuel lines, and installed a shut-off val ve which
prevents fuel fromexiting the tank once the ignition is turned
off (Tr. 128, 136-37).

The fire suppression systemon scoop #4 was inadequate to
put out the fire that occurred on Decenmber 28, 1992. The
operator had to summon ot her enpl oyees who used fire
extingui shers to put out the fire (Tr. 108-111).
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had never been equi pped with such a switch. Therefore, | cannot
find an unsafe condition on the basis that the Miurphy switch was
bypassed.

Even if | were to regard the instant citation as evidence of
a change in MSHA policy that 30 CF. R 0O 75.1725(a) requires al
di esel - powered scoops to be equi pped with a Murphy switch,
woul d vacate the citation. |In order to find that a genera
standard such as section 75.1725(a) requires a Mirphy switch,
woul d have to conclude that a reasonably prudent person fanmliar
with the factual circunmstances surroundi ng that allegedly
hazardous condition woul d recogni ze a hazard warranting
corrective action Al abama Byproducts Corp. 4 FMSHRC 2128
(Decenber 1982).

In the instant case, | conclude that a reasonably prudent
person famliar with the operation of a diesel-powered scoop in
i ntake and neutral air in an underground coal mne would not
necessarily recognize that it is dangerous to enpl oyees to
operate the scoop without a Murphy switch, or with the Mirphy
switch depressed. In so doing, | do not discredit the opinions
of I nspector Wodrone, or MSHA's Dennis Ferlich. However,
conclude, on the basis of the testinony of Respondent's
wi tnesses, Kirby Smith, the maintenance supervisor at M ne 24,
and Keith Whitlow, territory manager for the distributor of the
di esel engines, that a reasonably prudent person nm ght not
conclude that it was unsafe to mners to operate such a scoop

In the ternms used in Al abama Byproducts Corp., it is clear
that a reasonably prudent person would recogni ze the need for
corrective action if they were aware of a Murphy switch which was
bei ng by-passed on a long-term basis. However, based on this
record the Secretary has not established that a reasonably
prudent person would recogni ze that such condition poses a hazard
to enpl oyees, as opposed to nmerely putting the equi pnent at risk
G ven the legitimte difference of opinion on this matter,
believe that if MSHA wants to require the Murphy switch, or nake
it a violation of the Act to bypass the switch, it nmust do so
t hrough notice and coment rul emaki ng.

ORDER

Citation No. 3536978 is hereby vacated and this case is
di smi ssed.
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Arthur J. Anthan
Adm ni strative Law Judge
703-756- 6210

Di stribution:

Raf ael Alvarez, Esq., Ofice of the Solicitor, U S. Dept. of
Labor, 8th Floor, 230 S. Dearborn St., Chicago, IL 60604
(Certified Mil)

Thomas L. Cl arke, Esq., 50 Jerome Lane, Fairview Heights, IL
62208 (Certified Mil)
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