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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

SECRETARY OF LABOR, : Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , : Docket No. SE 93-119
Petitioner : A.C. No. 40-01977-03619
V. :

No. 2-3 M ne
U S. COAL, INC.
Respondent

DECI SI ON

Appear ances: Donna E. Sonner, Esq., Ofice of the Solicitor
U S. Department of Labor, Nashville, Tennessee,
for petitioner;

Charles A Wagner, 111, Esq., Wagner, Mers &
Sanger, Knoxville, Tennessee, for Respondent.

Bef or e: Judge Fauver

This is an action for civil penalties under O 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801
et seq.

Havi ng consi dered the hearing evidence and the record as a
whole, | find that a preponderance of the substantial, reliable,
and probative evidence establishes the foll ow ng Findings of Fact
and further findings in the Discussion bel ow

FI NDI NGS OF FACT

1. On April 16, 1992, Lonnie Phillips, a certified
el ectrician at Respondent's No. 3-2 Mne in Scott County,
Tennessee, was called to repair an electrical malfunction in a
conti nuous ni ni ng- nmachi ne.

2. The electrician opened the electrical panel cover and
began work with a screwdriver without first de-energizing the
power circuits and w thout |ocking out and taggi ng di sconnecting
devices for the 480-volt circuit he was working on. His
attenpted repair work was not "troubl eshooting” within the
meani ng of federal safety regul ations.
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3. Wile trying to repair the energized circuit, the
el ectrician received a severe electrical shock. Oher nmners saw
hi m shaki ng, and cut the power off. He continued to shake, and
it took five miners to hold himdown and transport himto the
surface. He was taken to a hospital by helicopter, suffering
fromelectrical shock and burns to his hand.

4. Federal M ne Inspector Don A. MDaniel investigated the
accident and issued Citation No. 3383505, alleging a violation of
30 CF.R 0O 75.509, which requires all power circuits and
el ectrical equipnent to be de-energized before work is done on
the circuits and equi pnent, and Citation No. 3383506, alleging a
violation of 30 C.F.R 0O 75.511, which provides that no
el ectrical work shall be performed on circuits or equi pnment
wi thout first |ocking out and taggi ng di sconnecting devices.

5. On each citation, Inspector MDaniel indicated that the
violation was significant and substantial, affected one person,
and was due to a high degree of negligence.

6. The parties stipulated that annual production for all of
Respondent's mines is about 190,000 tons, and that the proposed
civil penalties would not affect the operator's ability to remain
in business. The parties further stipulated that there were no
prior citations for violations of 30 CF. R 0O 75.509 and 75.511
and that all penalties assessed agai nst Respondent during the
previ ous 24 nont hs, except for those currently in litigation,
have been paid by the operator

7. Because of his injuries, Lonnie Phillips was absent from
work for 2 to 3 nonths. After he returned, he showed signs of
menory | oss and inpaired thinking that were not present before
the electrical shock. Because of his inpaired nental condition
whi ch included an inability to understand, renmenber and foll ow
work rules and standards, the conmpany termninated his enpl oynment.

DI SCUSSI ON, FURTHER FI NDI NGS

The statutory standards for assessing civil penalties for
violations are set forth in O 110(i) of the Act, as foll ows:

The Conmi ssion shall have authority to assess al
civil penalties provided in this chapter. In assessing
civil nmonetary penalties, the Conm ssion shall consider
the operator's history of previous violations, the
appropri ateness of such penalty to the size of the
busi ness of the operator charged, whether the operator
was negligent, the effect on the operator's ability to
continue in business, the gravity of the violation, and
the denonstrated good faith of the person charged in
attenpting to achieve rapid conpliance after
notification of a violation. In proposing civi
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penal ti es under this chapter, the Secretary may rely
upon a summary review of the information available to
hi m and shall not be required to make findings of fact
concerning the above factors.

If an operator contests the Secretary's proposed civi
penalties, the Secretary brings an action before the Conmi ssion.
Heari ngs before a Comm ssion judge are de novo and the judge
applies the six statutory criteria wi thout consideration of the
Secretary's adm nistrative formulas and regul ati ons for proposing
civil penalties. See Sellersburg Stone Co. v. Fed. Mne Safety &
Heal th Revi ew Commi ssion, 736 F.2d 1147 (7th Cir. 1984).

Respondent is a relatively small operator. |t denonstrated
good faith in attenpting to achieve rapid conpliance after
notification of the two violations. (Footnote 1)

I find that the electrician violated the safety standards
cited and comritted gross negligence in doing so. The inspector
routi nely cautioned Respondent's m ne nanagenent and el ectricians
not to work on energized circuits and rem nded them of the safety
standards requiring that circuits be disconnected, |ocked out and

tagged. He specifically talked to Lonnie Phillips about | ocking
and tagging out circuits before working on them | find that M.
Phillips knew of the requirenents of the rel evant safety

standards and was grossly negligent in attenpting to repair the
electrical circuit without de-energizing it, |ocking the
di sconnecting device and tagging out the circuit.

| also find that the violations were "significant and
substantial" (as defined in O 104(d) of the Act) because it was
"reasonably likely" that the violations would result in injury.
Mat hi es Coal Co., 6 FMSHRC 1 (1984).

Under the M ne Act, an operator is liable without fault for
its e2nmpl oyees' violations of the Act and safety standards
promul gated under it. Southern Ohio Coal Conpany, 4 FMSHRC 1459,
1462 (1992). Respondent is therefore liable for the violations
of its electrician.

The major issue here is whether the electrician's negligence
is inmputable to the operator for civil penalty purposes.
1l nspector MDaniel testified that the practices cited were
corrected by the conmpany holding a safety meeting, at which
I nspect or McDani el again cautioned managenment and the
electricians as to the rules for de-energizing circuits and
| ocki ng and taggi ng them out before doing electrical work.
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As a general rule, negligence of rank and file enployees is
not inputed to the operator for civil penalty purposes. The
question in such cases is whether the operator was negligent by
its own acts or omissions in supervising, training and
disciplining its rank and file enployees to ensure conpliance
with safety standards. Southern Chio Coal Co., 4 FMSHRC 1459,
1463-64 (1982); dd Dom nion Power Co., 6 FMSHRC 1886, 1895-6
(1984); Nacco Mning Co., 3 FMSHRC 848, 850 (1981). However,
the negligence of a supervisor, foreman or other agent of the
operator is inmputable to the operator for civil penalty purposes.
This rule furthers the Congressional purpose in providing for
penalties, i.e., to ensure the operator's conpliance with the
requi renents of the Mne Act. A "designated person to conduct
el ectrical exam nations of electrical equipnent” is regarded as
an agent of the operator and his negligence is inputable to the
operator. Rochester and Pittsburgh Coal Co., 13 FMSHRC 189
(1991); Mettika Coal Corp., 13 FMSHRC 760 (1991).

In Nacco, supra, the Conmi ssion held that the negligence of
a supervisor is not imputed to the operator if two genera
conditions are net: (1) the operator had taken reasonable steps
to avoid the kind of accident in question; and (2) no other
m ners were put at risk by the supervisor's conduct.

Applying these principles, | find that electrician Phillips
gross negligence is inmputable to Respondent.

The inspector testified that although he marked the
citations to show that one person was affected by the violations,
ot her persons could have been affected. By using a screwdriver
to work on an energized circuit, the electrician ran the risk of
energi zing the franmes of equi pnent and causing el ectrical shock
to other mners. Also, by negligently using a screwdriver to
work on a live 480-volt circuit, the electrician endangered ot her
m ners who might try to rescue himif he became electrically
shocked -- i.e., by their touching energized equi pment, a cable,
or the electrician's body while it was conducting electricity.

| therefore find that electrician Phillips created a serious
risk to hinself and to other mners by violating the cited
st andar ds.

Considering all of the criteria for civil penalties in
O 110(i) of the Act, | find that a civil penalty of $4,000 fo
each violation is appropriate.
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CONCLUSI ONS OF LAW

1. The judge has jurisdiction.

2. Respondent violated 30 CF. R 0O 75.509 as alleged in
Citati on No. 3383505.

3. Respondent violated 30 C.F.R. 0O 75.511 as alleged in
Citati on No. 3383506.

ORDER
WHEREFORE | T | S ORDERED t hat :
1. Citation Nos. 3383505 and 3383506 are AFFI RVED.

2. Respondent shall pay civil penalties of $8,000 within
30 days of the date of this Decision.

W1 Iliam Fauver
Adm ni strative Law Judge

Di stri bution:

Donna E. Sonner, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 2002 Richard Jones Road, Suite B-201, Nashville, TN
37215-2862 (Certified Mil)

Charles A Wagner, 111, Esq., Wagner, Myers & Sanger, 1801 Pl aza
Tower, P.O Box 1308, Knoxville, TN 37901-1308 (Certified Mil)
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