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Begi nning in 1981, the Comm ssion has held that a
"significant and substantial" violation under O 104(d) of the

Federal M ne Safety and Health Act of 1977, 30 U . S.C 0O 801
et seq., (Footnote 1) requires proof of "a reasonable likelihood

that the hazard contributed to will result in an injury or

illness of a reasonably serious nature." Cenent Division

Nati onal Gypsum Co., 3 FMSHRC 822, 825 (1981); Mathies Coal Co.,

6 FMSHRC 1, 3-4 (1984). |In Mathies the Commi ssion further stated:

In order to establish that a violation of a mandatory
safety standard is significant and substantial under
Nati onal Gypsum the Secretary of Labor nust prove:
(1) the underlying violation of a mandatory safety

standard; . . . (2) a discrete safety hazard -- that

is, a measure of danger to safety -- contributed to by
the violation; (3) a reasonable |ikelihood that the
hazard contributed to will result in an injury; and (4)
a reasonable likelihood that the injury in question
will be of a reasonably serious nature.

In my original decision in this case, | interpreted the

Mat hi es "reasonabl e |ikelihood" test to mean that an S&S
violation exists if there is a substantial possibility that the
violation will result in injury or disease, and that the

1 Section 104(d) defines a significant and substantial violation
as a violation of such nature as "could significantly and
substantially contribute to the cause and effect of a coal or
other mne safety or health hazard."
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Secretary is not required to establish that it was nore probable
than not that injury or disease would result.

The Conmi ssion reversed ny decision, holding that a
"substantial possibility test” is "contrary to Comm ssion
precedent” and "does not lend itself to review under the third
Mat hi es standard." It remanded "for proper application of the
third Mathies elenent, i.e., whether there was a reasonable
i kelihood that the hazard contributed to would result in an
injury.”

On remand, the parties remain in sharp conflict as to the
meani ng of the Mathies test. U S. Steel contends that "an
obj ective readi ng of Mathies conpels the conclusion that the
Secretary nmust prove that it was nore probable or likely than not
that the hazard contributed to would result in an injury."
Respondent's Brief on Remand, p. 4. The Secretary contends that
"the Mathies test does not require proof that it is nore probable
than not that a violation will result in an injury." Secretary's
Bri ef on Remand, p. 3.

The Comm ssion has not resolved this issue. Although it
ruled that a "substantial possibility test” is contrary to
Mat hies, it has not ruled whether the term "reasonabl e
i kelihood" in Mathies nmeans "nore probable than not" or includes
a |l esser degree of possibility or probability. To conply with
the remand "for proper application of the third Mathies elenent,”
it will be necessary to decide this issue

The parties' conflict is understandabl e because the term
"reasonabl e |ikelihood" may convey different meanings. To U S.

Steel, the word "likelihood" governs, and the term "reasonabl e
i kelihood" neans "nore probable than not." To the Secretary,
the word "reasonable" nodifies "likelihood" to mean a reasonable

potential, not "nore probable than not."

For the reasons that follow, it is my interpretation that
the third Mathies element -- "a reasonable |ikelihood that the
hazard contributed to will result in an injury or illness" --
does not nean "nore probable than not."

| begin by noting the Commi ssion's discussion of a
"significant and substantial" violation as falling "between two
extrenmes" (in National Gypsun):

Section 104(d) says that to be of a significant and
substantial nature, the conditions created by the violation
need not be so grave as to constitute an inm nent danger
(An "imm nent danger" is a condition "which could reasonably
be expected to cause death or serious physical harnt before
the condition can be abated. Section 3(j)). At the other
extrenme, there nmust be nore than just a violation, which
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itself presupposes at |least a renote possibility of an
injury, because the inspector is to make significant
and substantial findings in addition to a finding of
violation. Qur interpretation of the significant and
substantial | anguage as applying to violations where
there exists a reasonable Iikelihood of an injury or
illness of a reasonably serious nature occurring, falls
bet ween these two extrenes -- mere existence of a
vi ol ation, and exi stence of an i mr nent danger
[3 FMSHRC at 828.]

As the Comm ssion observed, a "significant and substantial™
violation in O 104(d) is less than an "i mr nent danger” in
O 3(j). The legislative history of the Act makes clear that a
"imm nent danger" is not to be defined in terns of "a percentage
of probability":

The Committee disavows any notion that imr nent danger
can be defined in terms of a percentage of probability that

an accident will happen; rather the concept of imi nent
danger requires an exam nation of the potential of the risk
to cause serious physical harmat any time. It is the

Committee's view that the authority under this section is
essential to the protection of mners and should be
construed expansively by inspectors and the Conmm ssion.

* * * (Footnote 2)

It follows that an S&S violation, which by statute is |ess
than an i mm nent danger, (Footnote 3) is to be defined not "in
terms of a percentage of probability” but in terms of "the
potential of the risk™ of injury or illness (Legislative History
cited above). Tests such as "nore probable than not" or sone
ot her percentage of probability are inconsistent with O 104(d)
and the Act's legislative history.

This interpretation is also indicated by Conm ssion
deci sions finding an S&S violation where the facts do not show
injury or illness was "nore probable than not." For example, in
US. Steel Mning Co., 7 FMSHRC 327 (1985), the issue was whether
the failure to install a bushing for a cable entering a water
punp was an S&S violation. The judge found that the punp
2 S. Rep. No. 95-181, 95th Cong. 1st Sess. (1977), reprinted in
Senate Subcommittee on Labor, Committee on Human Resources, 95th
Cong., 2d Sess., Legislative History of the Federal M ne Safety
and Health Act of 1977 at 626 (1978).
3 Section 104(d) excludes inm nent dangers fromits definition
of an S&S viol ati on.
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vi brated, vibration could eventually cause a cut in the
insulation, and if the circuit protection systens failed, a worn
spot in the cable could energize the punp-frane and cause an

el ectrical shock. The judge found an S&S viol ati on, hol ding that
injury was "reasonably likely" to occur. 5 FMSHRC 1788 (1983).
In affirm ng, the Comm ssion stated, inter alia:

On review, U S. Steel argues that the facts indicated
that the occurrence of the events necessary to create the
hazard, the cutting of the wires' insulation and failure of
the electrical safety systens, are too renote and
specul ative for the hazard to be reasonably likely to happen
and, consequently, that the judge erred in concl uding that
the violation was significant and substanti al

* * *

* * * The fact that the insulation was not cut at the
time the violation was cited does not negate the possibility
that the violation could result in the feared accident. As
we have concl uded previously, a determ nation of the
significant and substantial nature of a violation nust be
made in the context of continued normal m ning operations.
US. Steel Mning Co., 6 FMSHRC 1673, 1574 (July 1984). The
adm nistrative | aw judge correctly considered such continued
normal m ning operations. He noted that the punp vibrated
when in operation and that the vibration could cause a cut
in the power wires' insulation in the absence of a
protective bushing. 1In view of the fact that the vibration
was constant and in view of the testinony of the inspector
that the insulation of the power wires could be cut and that
the cut could result in the punp becom ng the ground, we
agree that in the context of normal mning operations, an

el ectrical accident was reasonably likely to occur

In US. Steel Mning Co., the finding that injury was
"reasonably likely to occur" was based upon a reasonable
potential for injury, not a finding that it was nore probable
than not that injury would result. |Indeed, based upon the facts
found by the trial judge and relied upon by the Conm ssion, one
could not find that it was "nore probable than not" that, had a
bare spot in the cable touched the frane, the circuit protection
systenms woul d have failed to function to prevent injury.

For the above reasons, | conclude that the term "reasonabl e
l'i keli hood" as used in the Mathies test does not nmean "nore
probabl e than not." Because of the inportance of this question

I certify my ruling for interlocutory review by the Comm ssion
pursuant to Rule 76 of the Commi ssion's Procedural Rules,

20 CF.R 0O2700.76. 1In doing so, |I certify that the
interlocutory ruling involves a controlling question of |aw and
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that, in ny opinion, inmediate review will materially advance the
final disposition of this proceeding.

W I 1iam Fauver
Adm ni strative Law Judge
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