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Rillito MII
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Appear ances: Susanne Lewal d, Esq., Ofice of the Solicitor, U

S. Departnment of Labor, San Francisco, California,
for Petitioner;

WIlliam S. Janmeson, Esq., O Melveny & Myers, Los
Angel es, California, for Respondent.

Bef or e: Judge Anthan
Fact ual Background

On April 29, 1993, Mchael Pritchard, a wel der-repairnmn
enpl oyed by Respondent fell through the roof of the old mll
buil ding at the conpany's Rillito, Arizona concrete plant (Jt.
Exh-1, Stipulation # 6, Tr. 69). A small section of the roof,
whi ch had rusted, gave way when Pritchard stepped on it (Tr. 26,
Exh. R-1, G4). He |landed on a catwalk 20 feet bel ow and
sustai ned a concussi on and broken el bow (Tr. 9).

Pritchard and his partner, Charles Doty, went to the roof to
repair an exhaust fan in accordance with the instructions from
their supervisor, Joe Vigil (Tr. 69, Exh. R-1). M. Vigil did
not check the integrity of the roof, on which enployees rarely
wor ked, before assigning Pritchard and Doty to their task (Tr.
28).

The roof, which apparently was the original one installed on
the building in 1969, had | ast been inspected in My, 1992, by
Davi d Carrekner, a nechani cal engi neer enployed by Respondent
(Exh R-1, R 2, Tr. 102-106). At that tinme M. Carrekner found
not hing wong with the roof (Exh. R-2, Tr. 104). Sections of
this roof had been replaced in June, 1991 (Exh. R-2) Prior to
the accident, an inspection of the roof had been schedul ed for
May, 1993 (Tr. 106).
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The roof was made of corrugated steel supported by stee
beans runni ng perpendicular to the corrugations in the steel at

four foot intervals (Tr. 47, 107). It was approxi mtely 28 feet
long, 39 feet wide and 72 feet above the ground (Exh. R-
1) (Footnote 1). At no time on April 29, did M. Pritchard and

M. Doty approach the edge of the roof (Tr. 73).(Footnote 2)

The accident was inmediately reported to MSHA (Tr. 109).
The next day inspector Benito Orozco cane to Respondent's Rillito
pl ant to conduct an investigation (Tr. 9). As a result of that
i nvestigation he issued citation nunber 4124227 to Respondent.
This citation alleged a "significant and substantial" violation
of section 104(a) of the Act and the regul ation found at 30
C.F. R 56.15005. The regul ation provides:

Safety belts and |ines shall be worn when persons work
where there is a danger of falling..

Subsequently, a $1,800 civil penalty was proposed for the
vi ol ati on.

Anal ysi s

I n deciding whether an operator has violated MSHA' s
regul ations pertaining to the use of safety belts, the Conm ssion
deterni nes whether a reasonably prudent person fanmliar with the
m ning i ndustry woul d recogni ze a danger of falling warranting
the wearing of safety belts and lines. Geat Wstern Electric
Conmpany, 5 FMSHRC 840, 842 (May 1983); Lanham Coal Conpany, 13
FMSHRC 1341 (Septenber, 1991). (Footnote 3)

A threshold issue in the instant case is whether you
eval uate Respondent's conduct in light of what it knew or should
have known prior to the accident, or in light of what it knew
after M. Pritchard fell through the roof. | find that
Respondent's conduct is to be judged in the context of what it

1The di nensions of the roof of the old mll building given
at hearing by inspector Orozco appear to be those of the adjacent
structure (Tr. 12, Exh. R-1).

2M. Pritchard testified that he was never closer to the
edge than 15 feet (Tr. 73). Exhibit R-1, however, indicates that
the fan on which he was working was only 8 feet fromthe North
end of the building.

3The cited cases involve standards with identical wording to
section 56.15006, which are found at 30 C.F. R 57.15-5 and
77.1710.
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knew or reasonably shoul d have known prior to sending M.
Pritchard to repair the fan on the roof of the old mill building.

One can specul ate that the fact that the April 29, 1993
acci dent occurred establishes that either that Respondent's My,
1992 inspection of the roof was inadequate or that the roof,
given its age, needed to be inspected nore frequently than once a
year to assure enpl oyee safety. However, nothing in the record
of this proceeding provides any basis for converting such
specul ation into a finding of fact.

I nspector Orozco, the Secretary's only w tness, opined that
a prudent enpl oyer cannot rely on a roof inspection nmade 11
months earlier (Tr. 41). However, he does not have a background
in chem cal or structural engineering and has had no training
with regard to how frequently roofs should be inspected (Tr. 42-
43).

So far as this record shows, Respondent conducted a roof
i nspection in May, 1992, that was adequate. Further, there is
nothing in this record to suggest that a prudent enployer would
have inspected the roof of the old mll building nore frequently.
Finally, the evidence suggests that the appearance of the roof
from above and bel ow provi ded no basis for suspecting that any
part of it would not support the weight of the enpl oyees working
on it.

M. Pritchard testified that the roof |ooked fine to him
before he fell (Tr. 71-72). Enployee safety representative Frank
Obregon testified that exam nation of the roof from below, after
the accident, reveal ed no obvious signs of deterioration (Tr. 92-
93).

An enpl oyer may be obligated to require the use of safety
belts if it has an inadequate basis for assum ng that the roof
wi |l support an enployee's weight. However, the record in this
case allows only an inquiry as to whether a reasonably prudent
operator would require his enployees to wear a safety belt, tied
off to a safety line, when he is going on a roof which the
operator can reasonably assume will not collapse, and the
enpl oyees will not approach the edge of the roof.

There is nothing in this record to indicate that a
reasonably prudent operator would require his enployees to use
safety belts such a situation. Wile Inspector Orozco nay be
very capabl e at other aspects of his job, nothing in the record
i ndi cates that he has any experience which would qualify himto
determ ne whether a reasonably prudent operator would have
requi red the use of safety belts on April 29.

Respondent was unaware of any other instance in which a
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person had fallen through a corrugated steel roof (Tr. 110-111).
G ven this fact and the fact that on this record there was no
reason to believe that the roof mght not support the weight of
t he enpl oyees, the conpany safety rule requiring the use of
safety belts only when enpl oyees were working near the edge of
the roof fulfills Respondent's obligations under the cited

st andard.

Since the Secretary has failed to prove that a reasonably
prudent operator would have required the use of safety belts by
the empl oyees working on the roof of the old m Il building on
April 29, 1993, citation 4124227 is VACATED.

ORDER

Citation 4124227 is hereby VACATED and this case is
Dl SM SSED.

Arthur J. Anthan
Admi ni strative Law Judge
703-756-6210
Di stri bution:
Susanne Lewal d, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 71 Stevenson St., Suite 110, San Franci sco, CA 94105
(Certified Mil)

WIlliam S. Jameson, Esq., O Melveny & Myers, 400 South Hope St.,
Los Angel es, CA 90071-2899 (Certified Mail)
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