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SUMVARY DECI SI ON
Before: Judge Anthan

The instant case is before me upon cross-notions for summary
decision. The issue is whether Contestant, Thunder Basin Coa
Conpany viol ated section 109(a) of the Federal M ne Safety and
Health Act in failing to post on its mne bulletin board the
Order of Tenporary Reinstatenent issued by the undersigned in
Conmi ssi on Docket No. WEST 93-652-D. For the reasons stated
bel ow I grant summary decision in favor of Contestant.

Factual Background

On Novenber 2, 1993, | issued an Order of Tenporary
Rei nstatenment in Conmm ssi on Docket No. WEST 93-652-D, 15 FMSHRC
2290. This order was predicated on nmy findings that the
di scrimnation conmplaints of Loy Peters, Darryl Anderson, and
Donal d Gregory, who were laid off by Thunder Basin in July, 1993
were "not frivolous.” | also found that the Secretary of Labor's
deci sion to seek tenporary reinstatenment for these enpl oyees was
"not frivol ous."

On Novenber 22, 1993, MSHA inspector Janes Beam was assi gned
to conduct an inspection of the Black Thunder M ne as a result of
a witten conplaint filed pursuant to section 103(g) of the Act.
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This conpl aint alleged that Thunder Basin had failed to post the
tenmporary reinstatenent order (Affidavit of Larry Keller
paragraph 3, Affidavit of Jerry W Stanart, paragraph 2). The
order had in fact not been posted and Beam i ssued Thunder Basin
citation 3589022, alleging a violation of section 109(a) of the
Act .

After sone discussion the entire order was posted (Affidavit
of WIlliamsS. Mther, paragraph 2). Beam was asked how | ong the
order had to be posted and replied, "long enough for ne to see it
up." The order remained on the conpany bulletin board for
several days (Mather Affidavit, paragraph 3).

| ssue Presented

Does Section 109(a) of Federal Mne Safety and Health Act
require an operator to post on the conpany bulletin board an
Order of Tenporary Rei nstatenent?

Anal ysi s and Concl usi ons
Section 109(a) provides:

At each coal or other mne there shall be maintained an
office with a conspicuous sign designating it as the
of fice of such nmne. There shall be a bulletin board
at such office or located at a conspi cuous pl ace near
an entrance of such mine, in such manner that orders,
citations, notices and decisions required by |aw or
regul ation to be posted, may be posted thereon, and be
easily visible to all persons desiring to read them
and be protected agai nst danmage by weat her and agai nst
unaut hori zed renoval. A copy of any order, citation
notice or decision required by this Act to be given to
an operator shall be delivered to the office of the
affected mne, and a copy shall be i mediately posted
on the bulletin board of such nmine by the operator or
hi s agent.

The Secretary contends that the | anguage of the statute is
clear on its face and that resort to rules of statutory
construction is unnecessary. At first blush the | anguage of the
| ast sentence of section 109(a) appears determ native. Wen the
statute refers to "decisions required by this Act to be given to
an operator", the Secretary argues this can only refer to
deci sions of the Commi ssion and its judges.

Neverthel ess, | agree with Contestant, and conclude that
section 109(a) is not clear on its face and that the | ast
sentence nust be read in the context of the rest of the section.
Had Congress intended that all decisions, orders, citations and
notices be posted it would not have nodified the second sentence
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of section 109(a) with the phrase "required by | aw or regulation
to be posted.”

The Secretary, at page 4 of its brief in support of its
motion for summary judgnment, concedes that "it is not asserting
that every docunent generated during the course of litigation
nmust be posted, instead only those docunents that evidence a
final decision of the Court nmust be posted." Since any order
i ssued by a Commi ssion judge during the course of litigation
i.e. prehearing orders, notices of hearing, discovery orders,
must be given to the operator, even the Secretary seens to
realize that the |ast sentence of section 109(a) nust be read in
the context of sonething el se.

The "sonmething else" is the second to |ast sentence of
section 109(a) which requires the operator to maintain a bulletin
board for orders, citations, notices and decisions required by
I aw or regulation to be posted. Thus, | conclude that what nust
be posted under the | ast sentence of section 109(a) are
docunents, that are required to be posted pursuant to another
statutory provision or by a regulation, such as 30 C. F. R 40.4,
requi ring posting of an enpl oyee wal karound desi gnation, or 30 C.
F. R 44.9, requiring posting of petitions for nodification of a
st andar d.

| agree with Contestant that the fact that section 109(a)
gives no indication as to how | ong a docunent nust be posted is a
further indication that it is not a free-standing requirenment to
post all the docunents nentioned. |In contrast to MSHA, the
Occupational Safety and Health Adm nistration (OSHA) has
promul gated regul ations requiring citations to be posted for 3
wor ki ng days or until abatenent is conpleted, whichever is |ater
29 C.F.R 1903.16(b). O©SHA also pronulgated a regulation at 29
C.F.R 1903.2 requiring the perpetual display of a poster
expl ai ni ng enpl oyee rights and obligations. | conclude that
Congress contenpl ated promul gation of simlar regulations by MSHA
pursuant to section 508 of the 1969 M ne Act, 30 U S. C [957.
The Secretary's "interpretation" of section 109(a) is not
entitled to deference.

It is well-established that courts should defer to
perm ssi bl e agency interpretati ons of anmbi guous | egislation
Chevron U.S. A Inc. v. Natural Resources Defense Council, Inc.,
467 US 837, 843, 81 L Ed 2d 694, 104 S Ct 2778 (1984). Not al
agency interpretations are entitled to the sane weight. An
interpretation that has gone through notice and comment
rulemaking is entitled to greater deference than one which has
not. An interpretative rule that appeared in the Federa
Regi ster is entitled to greater deference than an interpretation
that appears only in agency internal docunents.
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Farther down the hierarchy of agency interpretations are
t hose i mmacul ately conceived in the course of litigation
Prof essors Kenneth Culp Davis and Richard J. Pierce, Jr., have
expressed this idea as follows:

Congress has not del egated to any agency the power to
make policy decisions that bind courts and citizens
through formats like letters, manuals, guidelines, and
briefs. No court should all ow an agency to bind
citizens or courts by applying Chevron step two to
agency policy decisions announced in formats Congress
has not authorized for that purpose. Statenments in
such informal formats may not even represent the
agency's choice of policies. Statenents of agency

| awyers in briefs and oral argunments are particularly
unreliabl e evidence of an agency's policy, given the
powerful incentive for lawers to take any position
that is likely to further their clients interests in a
case and the uneven |evel of supervision of the work
product of agency lawers. | Davis, Kenneth Cul p and
Pierce, Richard J. Jr., Adm nistrative Law Treatise
03.5 at page 120 (3d ed. 1994).

Justice Wiite, dissenting in National Railroad Passenger
Corporation v. Boston & Maine Corp., 503 US __ , 112 S. C. 1394,
118 L. Ed 2d 52, 70, 72 (1992), observed that deferring to a
federal agency's construction of the legislation it is charged
with adm nistering is one thing, but deferring to the post-hoc
rationalization of a government |awyer is another matter
entirely. The undersigned has the sanme reservations towards the
interpretation of MSHA policy in this case.

There is no witten MSHA policy or interpretation regarding
the posting of Commi ssion judge's decisions, including tenporary
rei nstatenent orders. The only evidence of such an
interpretation or policy is the affidavit of supervisory coa
m ne inspector Larry Keller, which is attached to the Secretary's
notion for sunmary decision. M. Keller states in paragraph 6
that he has al ways construed section 109(a) to require posting of
judge's decisions. There is no indication fromwhere his
under standi ng ari ses and i ndeed no indication that M. Keller
ever considered the issue before. Indeed, | suspect that M.
Kel | er never thought nuch about this issue until confronted with
the section 103(g) conmplaint in this case.

| also believe that it would be a mstake to ignore the
context in which the instant case arose, before deferring to the
Secretary's "interpretation” of section 109(a). This citation is
but anot her episode in the continuing struggle between Thunder
Basin and the United M ne Workers regardi ng the unionization of
its mne, and between Thunder Basin and MSHA regarding
contestant's refusal to recognize the designation of UMM
enpl oyees as miners' representatives under 30 C. F. R Part 40,
15 FMSHRC 2290-2291. G ven this context it is not surprising
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that upon receipt of the section 103(g) conplaint in this case,
MSHA woul d concl ude that posting of the tenporary reinstatenent
order was required by section 109(a).

I conclude that there is no agency "interpretation” to which
deference nmust be paid. A subjective understandi ng of what the
statute requires, which is not obvious and has never been
comunicated to the public is not an agency interpretation
entitled to deference under Chevron.

Even if Judges' decisions nust be posted, there is no requirenent
under section 109(a) that a tenporary reinstatenment order be
post ed.

A tenporary reinstatenent order does not constitute a
determ nation that a violation of the Act has occurred. It is
merely a finding that the conplaint of discrimnation is not
frivol ous and enabl es the conplainant to endure the litigation
process wi thout econom c | o0ss.

In this sense a tenporary reinstatement order is nmuch nore
in the nature of an interimorder than a judge's decision. As
the Secretary concedes that not every interimorder of a judge
during the course of litigation need be posted, | conclude that a
tenporary reinstatement order need not be posted even if section
109(a) requires the posting of final judge's decisions.

The Secretary argues that posting of tenporary reinstatenent
orders is the nmeans by which enployees |learn that they too can be
protected if they chose to exercise their rights pursuant to the
M ne Act (Keller affidavit, page 2, paragraph 2). This my be so
but mners wouldn't have to rely on tenporary reinstatenent
orders or judge's decisions if the MSHA exercised its authority
under section 508 of the Act, 30 U S.C. 957, and pronul gated
regul ations requiring the posting of appropriate notices
regardi ng enpl oyee rights.

In this vein, | again note that the Occupational Safety and
Heal th Admini stration has pronul gated a regul ation requiring
enpl oyers to post a notice inform ng enpl oyees of their rights
under the Act, including their right not to be discrimnated
against. 29 C.F.R 1903.2, BNA Cccupational Safety and Health
Reporter 27:1211.



~1147
Concl usi on

For the reasons stated herein | grant Thunder Basin's notion
for summary decision and vacate both citation 3589022 and the
penal ty proposed for that alleged violation

Arthur J. Ancthan
Adm ni strative Law Judge
(703) 756-6210
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Margaret Mller, Esq., Ofice of the Solicitor, U S. Dept. of
Labor, 1999 Broadway, Suite 1600, Denver, CO 80202-5716
(Certified Mil)

Russel |l S. Jones, Esq., Thomas F. Linn, Esq., Atlantic Richfield
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(Certified Mil)
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