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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

SECRETARY OF LABOR, : CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , :  Docket No. PENN 93-86
Petiti oner : A C. No. 36-07783-03528
V. :
Sl ope No. 1

HI CKORY COAL COMPANY,
Respondent

DECI SI ON

Appear ances: Pedro P. Forment, Esq., Ofice of the Solicitor
U. S. Departnent of Labor, Phil adel phia,
Pennsyl vani a, for the Secretary;
W liam Kutsey, Hickory Coal Conpany, Pine Gove,
Pennsyl vani a, for Respondent.

Bef or e: Judge Maurer

This case is before ne upon a petition for assessnment of
civil penalty filed by the Secretary of Labor (Secretary),
pursuant to section 105(d) of the Federal M ne Safety and Health
Act of 1977, 30 U. S. C. O 801, et seq., the "Mne Act" or "Act,"
chargi ng Hi ckory Coal Conpany (Hickory) with three violations of
t he mandatory standards and seeking civil penalties of $112 for
those violations. Pursuant to notice, the case was heard in
East on, Pennsylvania, on April 21, 1994.

The three citations at bar, Citation Nos. 3079885, 3079890,
and 3079891, were all issued by Inspector Howard J. Smth of the
M ne Safety and Health Administration (MSHA) as a result of his
i nspection at Hickory's Slope No. 1 on August 28, 1991

Citation No. 3079885, issued pursuant to section 104(a) of
the Mne Act, alleges a "significant and substantial” violation
of 30 C.F.R [ 75.1401 and charges that:

The hoi st indicator, |ocated on the hoist was
not operational. A mner was being hoisted at the
time this was observed. An accurate and reliable
i ndi cator of the position of the gunboat shall be
provi ded.
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Citation No. 3079890, issued pursuant to section 104(a) of
the Act, alleges a "significant and substantial"™ violation of
30 C.F.R 0O 75.1402 and charges that:

The operator has failed to provide two effective
met hods of signaling between the No. 7 West Slant and
the hoist room The operator has provided a bel
system and needs to provide one which shall be a
t el ephone or speaki ng tube.

Citation No. 3079891, also issued pursuant to section 104(a)
of the Mne Act, alleges a violation of 30 CF.R 0O 75.303(a) and
charges that:

The results of the pre-shift exam nations were
not recorded as required. The last entry was 4-23-91

I nspector Smith testified that when he arrived in the hoist
house on the day in question, M. Kutsey was underground worKki ng.
He spoke with a M. Deeter, who identified hinmself as the
hoi sting engineer. After sone discussion about how to contact
M. Kutsey, it was decided to shut the conpressor off as a signa
and M. Kutsey would then know to conme out of the mne

While M. Kutsey was in the process of coming out, the
i nspector checked the hoist indicator, that indicates the
position of the gunboat in the slope. It was not working. The
i ndicator is supposed to indicate the position of the gunboat in
the slope, whether it is being raised or |owered. The hoist
i ndi cator noves along a graph to show exactly where the gunboat
is in the slope. Apparently, the hoisting engi neer was using a
mark on the cable for sone sort of guidance, but the inspector
testified that this is not an approved nethod of indicating where
the m ne gunboat m ght be because it only shows the position of
the gunboat in the slope while that mark is visible. There was
some evidence that there was a mark on the cable for the top of
the sl ope and another to mark the bottom of the sl ope where
M. Kutsey woul d be working.

The operator also had a pull cord and a horn arrangenent
that could be used for signalling. For instance, if M. Kutsey
was under ground and he wanted the gunboat to be raised or | owered
he coul d gi ve what ever prearranged signal to the hoisting
engi neer to raise or |lower the gunboat. This is an approved
signalling nmethod, but it does not satisfy the requirenment for
a hoi st indicator contained in 30 C.F. R 0O 75.1401

VWhile | find this violation of the cited standard to be
proven, | do not believe that the Secretary has carried his
burden of proof with respect to the "significant and substantial"”
speci al finding because the markings on the cable at |east
provi ded sufficient information as to the whereabouts of the
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gunboat near the top and bottom of the slope, which are the two
nost critical |ocations and, accordingly, it will be deleted
Mat hi es Coal Co., 6 FMSHRC 1,3-4 (January 1984).

It is also a significant factor in this case that this is a
very small mning operation and the owner/operator, M. Kutsey,
is the only miner who goes underground. His only other enployee
or two remain on the surface at all tines.

I also conclude that based on the evidence contained in this
record, respondent's negligence was "ordinary" or "noderate" and
an appropriate penalty for the violation is $20.

While waiting for M. Kutsey to conme out of the mne
I nspector Smith checked the pre-shift exami ner's book and found
the last entry to be 4/23/91. Clearly, this is a violation of
the cited standard as M. Kutsey was operating the nmne on the
date of the inspection and had operated the mine between April 23
and August 28, 1991. Based on the record evidence, | conclude
that it is a properly issued non "S&S" citation, due to the
operator's ordinary negligence and the Secretary's proposed
assessment of $20 is appropriate.

The inspector also determ ned that day that the operator had
failed to provide two effective neans of signalling between the
Seven West Slant and the hoist room He further explained that
M. Kutsey has a bell system and a phone system but on the day
in question the phone was |ocated at the Six West Slant while
M. Kutsey was working at the Seven West Slant. Essentially, the
violation is that he only had one system available at No. 7. He
coul d either have noved the existing phone at No. 6 to No. 7, or
he coul d have installed another phone at No. 7. The standard and
the record are clear that the phone systemwas required to be
i nstall ed and avail abl e where the m ner was working. Again, the
violation is clear cut, but | conclude that it has not been
established that the violation was "significant and substantial,k"
since at |east one usable system of conmunications was in working

order, i.e., the bell system See, Mathies, supra. Once again
| also find the respondent’'s negligence to be "ordinary" or
"noderate” and will assess a civil penalty of $20.

ORDER

In view of the above, |IT | S ORDERED that:
1. Citation No. 3079891 | S AFFI RMED

2. Citation Nos. 3079885 and 3079890 ARE MODI FI ED by
del eting the "significant and substantial" designations.
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3. Respondent shall pay a total civil penalty of $60
within 30 days of the date of this decision.

Roy J. Maurer
Adm ni strative Law Judge

Di stribution:

Pedro P. Fornment, Esq., Ofice of the Solicitor, U S. Departnment
of Labor, 14480 Gateway Buil ding, 3535 Market St., Phil adel phi a,
PA 19104 (Certified Mil)

W Iliam Kutsey, Omer, Hickory Coal Conmpany, R D. #2, Box 479
Pi ne Grove, PA 17963 (Certified Mil)
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