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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

DOUGLAS E. DEROSSETT, : DI SCRI M NATI ON PROCEEDI NG
Conpl ai nant :
V. . Docket No. KENT 94-278-D
: MsSHA Case Nos. PIKE CD 93-10
MARTI N COUNTY COAL CORP., : PI KE CD 93-20
Respondent :

Di anbnd No. 1 M ne
ORDER OF PARTI AL DI SM SSAL

Appear ances: Dougl as E. DeRossett, Allen, Kentucky, pro se;
Diane M Carlton, Esq., Stoll, Keenon and Park
Lexi ngt on, Kentucky, for Respondent.

Bef or e: Judge Melick

On May 19, 1993 and on July 29, 1993, pursuant to Section
105(c) (2) of the Federal Mne Safety and Health Act of 1977,
30 U S.C. O801, et seq., the "Act," Conpl ai nant DeRossette
filed separate conplaints of discrimnation with the Departnment
of Labor's Mne Safety and Health Adnministration (MSHA) alleging
separate and distinct factual circunstances (MSHA Case Nos.
PIKE CD 93-10 and PIKE CD 93-20, respectively).(Footnote 1) On
Decenber 11, 1993, DeRossett filed a conplaint with this
Commi ssi on whi ch, although not an exanple of clarity, nade
reference to both of the above MSHA cases. DeRossett has
fail ed, however, after many opportunities, to produce any
correspondence fromthe Secretary (or MSHA) finding no violation
of the Act in regard to these conplaints. He did not do so in
his original conplaint before this Conmi ssion, nor in response to
the specific request for such correspondence in Chief Judge
Merlin's Order dated December 16, 1993, nor in response to the
Show Cause Order issued February 16, 1994, nor at the hearing on
the Respondent's Mdtion to Dismss held April 26, 1994.
1 Section 105(c)(2) provides, in part, as follows:

"Any miner or applicant for enploynent of representative
of miners who believes that he has been discharged, interfered
wi th, or otherw se discrimnated agai nst by any persons in
violation of this subsection may, within 60 days after such
violation occurs, file a conplaint with the Secretary alleging
such discrimnation."
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Section 105(c)(3) of the Act provides, in part, as foll ows:

Wthin 90 days of the receipt of a complaint filed
under paragraph (2), the Secretary shall notify,

in witing, the mner, applicant for enploynent,

or representative of mners of his determnation
whet her a violation has occurred. |If the Secretary,
upon investigation, determ nes that the provisions
of this subsection have not been violated, the com
pl ai nant shall have the right, within 30 days of
notice of the Secretary's determnation, to file

an action in his own behalf before the Conmi ssion,
charging discrimnation or interference in violation
of paragraph (a).

In the absence of evidence that the Secretary has
i ssued such notification, this Comission is, therefore,
wi t hout jurisdiction to proceed under that section of the Act.

Si nce Respondent produced at hearing fromits own
files a copy of MSHA's |etter dated Novenber 22, 1993,
finding no violation of the Act regarding its Case No.
PIKE CD 93-20, | find that the jurisdictional prerequisites
have been net for that part of DeRossett's Conplaint before
this Comm ssion under Section 105(c)(3). |In the absence of
any evidence of such a letter relating to the conplaint under
MSHA Case No. PIKE CD 93-10, | do not find that the juris-
di ctional prerequisite has been nmet for that conplaint.
Accordingly, that part of the conplaint before this Comi ssion
that is based upon the allegations set forth in MSHA Case
No. PIKE CD 93-10 is therefore DISM SSED. A hearing limted
to the four corners of the conplaint initially filed under
MSHA Case No. PIKE CD 93-20 will accordingly be scheduled in
t he near future.

Gary Melick
Adm ni strative Law Judge
703-756- 6261

Di stribution:

Dougl as E. DeRossett, Box 56, Allen, KY 41601 (Certified Miil)
Charles E. Shivel, Jr., Esq., Diane M Carlton, Esq.

Stoll, Keenon and Park, Counsel for Martin County Coal Corp.
210 East Main Street, Suite 1000, Lexington, KY 40507
(Certified Mil)
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