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Bef or e: Judge Bar bour
STATEMENT OF THE CASE

In this proceeding the Secretary of |abor (Secretary), on
behal f of his M ning Enforcenent and Safety Adm nistration
(MSHA), alleges that American Asphalt Paving Conmpany (Anerican
Asphalt) in eight instances violated 30 C.F. R 0O 50.20, a
mandat ory standard promrul gated pursuant to the Federal M ne
Safety and Health Act of 1977 (M ne Act or Act), requiring in
pertinent part that "[e]ach operator . . . report each acci dent

at the mine" by mailing to MSHA Form 7000-1 "within ten
wor ki ng days after an accident.” The Secretary further alleges
that the violations were the result of the conpany's "high
negli gence." The Secretary proposes civil penalties of $300 for
each of the alleged violations and petitions for their assessnent
pursuant to sections 105(d) and 110 of the Act. 30 U.S.C.
00 815(d), 820. The proposed penalties were derived through t
Secretary's speci al assessnent procedures. 30 C. F.R [100.5.
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Anerican Asphalt responds that it was unaware of MSHA
Form 7000-1 and the need to file such in the event of an
accident. Further, the conmpany contends it did not exhibit the
hi gh negligence attributed to it.

A duly noticed hearing on the nerits was held in
W | kes-Barre, Pennsylvania. Anthony G O Malley, Jr. acted as
counsel for the Secretary. Bernard C. Banks, Jr., an executive
vice president of the conpany, represented Anerican Asphalt.
Subsequently, counsel for the Secretary subnitted a hel pfu
brief.

STl PULATI ONS

At the commencenent of the hearing counsel stated that the
parties agreed as foll ows:

1. Anerican Asphalt . . . is the owner and
operator of the Chase Quarry.

2. [Anmerican Asphalt] utilizes tools, equipment,
machi nery, materials, goods and supplies in its
busi ness which have originated in whole or in part
outside . . . Pennsylvania

3. [American Asphalt] engages in business which
affect[s] comrerce.

4. Operations at the Chase Quarry are subject to
the [Mne Act].

5. The Administrative Law Judge has jurisdiction
to hear and decide th[e] case pursuant to section 105
of the Act.

6. MSHA Inspector Gerald R Keith was acting in
his official capacity when he issued to [Anmerican
Asphalt] on April 1, 1993, eight [section] 104(a)
[c]litations for violations of . . . [section] 50.20

7. True copies of the citations . . . were served
on [Anerican Asphalt] or its agents as required by the
Act .

8. The Administrative Law Judge has the authority
to [assess] . . . appropriate civil penalt[ies]
if he finds the citations . . . state violations of the
Act and the [r]egul ations.

9. [T]lhe violations . . . alleged in each of the
eight . . . citations did, in fact, occur in the manner
speci fied by the MSHA i nspector
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10. [Tlhe only issues . . . are whether the
i nspector properly noted the degree of negligence
and, as a result, whether the proper penalty was
assessed.

Tr. 10-13. (nonsubstantive editorial changes nade).
In explaining further the conpany's understandi ng of

stipulations 9 and 10, Banks stated, "[We have agreed that the
eight violations were cited. [We have agreed that the only

issue . . . is whether the inspector properly noted the degree of
negl i gence for each of the eight [violations] . . . . [The
conpany] also [is] going to be questioning whether there should
be one violation or eight violations.” Tr. 19-20. Counsel for

the Secretary objected to this interpretation of the stipulations
mai ntai ni ng the stipulations nmeant Anerican Asphalt agreed that
ei ght violations occurred.

Banks is not an attorney. It was clear to nme that if he had
bel i eved the wording of the stipulations precluded arguing for a
single citation, he would not have agreed to stipulations 9 and
10. In other words, it was clear to ne that there was no neeting
of the minds on this issue. | therefore overruled the objection
and indicated that | would consider the representative's
single-citation argunent. Tr. 21.

In addition, the parties agreed that Anerican Asphalt's
rel evant history of previous violations is represented on Gov.
Exh. 1, a computed print-out generated by MSHA's assessnent
office, and that the size of the conpany is accurately reflected
in Gov. Exh. 2, a copy of MSHA's proposed assessnent sheet.
Tr. 13-14.

THE TESTI MONY
THE SECRETARY' S W TNESSES
Gerald Keith

Cerald Keith, an MSHA inspector with 17 years experience,
works in MSHA's Wom ssing, Pennsylvania field office.
Tr. 22-23. Keith is trained in the application and enforcenent
of the mandatory regulations found in 30 C F.R Part 50,
regul ati ons that, anong other things, pertain to an operator's
obligation to report accidents, occupational injuries and
occupational illnesses. One of Keith's duties is to nonitor
conpliance with Part 50. This requires himto audit conpany
records for accidents resulting in injuries. Tr. 23-24.

On April I, 1993, Keith went to American Asphalt's Chase
Quarry and MIIl to conduct an audit of the conpany's accident and
injury reports. Tr. 25-26. The facility contains both a quarry
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and an asphalt plant. The plant is inspected by the Cccupationa
Safety and Health Administration (OSHA). It was Keith's first
visit to the facility and the first tinme an official from MSHA
had audited the conpany's reports. Tr. 47, 58. Keith stated
there are 260 facilities audited by the Wom ssing field office
and it "just took this long to get around to [ Anerican Asphalt.]"
Tr. 62. Keith described the conpany's attitude during the audit
as one of "full cooperation."™ Tr. 55.

At the conmpany's office Keith asked to see copies of MSHA
Form 7000-2, the quarterly mine enploynent and production report
that operators are required to submt. See 30 C.F.R 0 50.30.
Keith reviewed the copies and noted that the Iine on which the
operator is asked "How many MSHA reportable injuries or illnesses
did you have this quarter?" was |left blank on all of the copies.
Tr. 26-27; 44-45, 49; Gov. Exhs. 11, 12. Keith also reviewed the
conpany's workmen's conpensation files and the fornms on which the
conpany reported accidents to OSHA. The records indicated to
Keith that accidents had occurred at the quarry which should have
been reported to MSHA. Keith then checked the conpany's files
for MSHA Forns 7000-1, the formused to report accidents.

Tr. 28-32; see Section 50.20. There were no copies in the files.

As a result of the inspection, Keith issued to Anerican
Asphalt citations charging that between May 8, 1990 and
Sept enber 15, 1992, the conpany failed to report eight lost tine
accidents and that each failure constituted a separate violation
of section 50.20. Tr. 36-37; Gov. Exhs. 3-10. The citations
where term nated when G oria Suda, the company's executive
secretary, conpleted the required Forns 7000-1. Tr. 37.

Keith asked why the accidents had not been reported. He was
advi sed by conpany officials, including Banks, that American
Asphalt believed it had to submit accident report forns to OSHA
only, that subm ssion of forns to MSHA was not required.

Tr. 41, 45-46, 50.

Keith had inspected many facilities simlar to the Anerican
Asphalt's in which inspection jurisdiction was divided between
MSHA and OSHA. Keith stated that at such facilities, frequently
he found MSHA-reportable accidents reported on OSHA forns as wel
as on MSHA forms. However, that this was the first tine he heard
an operator maintain it was unaware conpliance with MSHA
regul ati ons was required or that conpliance with OSHA regul ati ons
enconpassed conpliance with MSHA's requirenments. Tr. 59-60.

Keith explained to conpany officials MSHA' s regul ati ons
regardi ng reportable accidents and advised the officials that
civil penalties assessed for the eight violations would be
determ ned by MSHA speci al assessnment procedures. Tr. 38; see
30 C.F.R 0 100.5.
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Keith stated he found the violations to be the result of
Ameri can Asphalt's high negligence because he foll owed MSHA
policy as set forth in its Program Policy Manual (PPM. The
policy requires such a finding absent mitigating circunmstances.
Tr. 61, 62. (The PPMstates, "Failure to report any accident,
[or] injury . . . should be considered highly negligent, absent
clear, mtigating circunstances. Any violations of Part 50
considered to be the result of a high degree of negligence shal

be referred for special assessnent." Tr. 46; Gov. Exh. 13.)
VWhen asked what "high negligence" nmeant to him Keith replied it
was when the operator "really didn't knowto . . . [report the
acci dents] and should have done it but didn't." Tr. 61.

In Keith's view, subm ssion of Form 7000-1 is inportant
because MSHA uses it to categorize accident types and to
calcul ate accident and injury statistics. Further, inspectors
receive a copy of each report submitted for mnes they are
assigned to inspect and therefore can better focus their
i nspection efforts. Tr. 41-42.

Charl es McNea

Charl es McNeal supervises those inspectors who conduct
i nspections at facilities within the jurisdiction of the
Wom ssing field office. MNeal also reviews citations issued by
the inspectors and he reviewed the citations Keith issued to
American Asphalt. Tr. 67-68. As part of the review MNea
di scussed with Keith the findings of high negligence. MNea
advi sed Keith that circunstances mtigating high negligence could
be things such as the person responsible for conpleting the MSHA
forms being sick or Anerican Asphalt assigning a new person to
conplete the forns. Conpletion of OSHA forns rather than MSHA
forms would not be considered a mitigating circunstance because
MSHA advi ses operators about their duty to conplete the MSHA
forms. Tr. 69-70. According to McNeal, all operators receive
the PPM and its periodic updates. MNeal considered this to be
notice to operators that MSHA audits operators for conpliance
with Part 50. Tr. 71. MNeal also stated that MSHA was supposed
to provide operators with Part 50 forns. Tr. 88.

McNeal understood that the information on Form 7000-1 was
tabul ated by the MSHA Anal ysis Center in Denver which then
advi sed MSHA district offices of problens causing accidents at
mnes within the district. The information was revi ewed by
i nspectors prior to comrencing i nspections. In this way
i nspectors were alerted to areas that required hei ghtened
attention at the mnes. Tr. 71-72.

McNeal stated that when a reportable accident occurred at a
facility inspected by both OSHA and MSHA, the acci dent was
reportable to the agency having jurisdiction over the accident
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site. Tr. 73. GOSHA and MSHA do not share the information
reported. 1d.

McNeal maintained if an inspector issued to an operator a
citation for the violation of section 50.30 (failure to submt a
quarterly enpl oynent and coal production report on MSHA --

Form 7000-2) the inspector invariable told the operator that any
accidents during the quarter had to be report on MSHA Form
7000-1. Tr. 78-79. Further, an inspector always issued a
citation if a violation of Part 50 occurred because that is what
the law requires. An inspector never merely warned an operator
to conply in the future. Tr. 84-85.

AMERI CAN ASPHALT' S W TNESSES
James Kopr owsKki

James Koprowski is the conpany's personnel insurance manager
and safety directory. His duties include conducting safety
nmeeti ngs and wal k-around i nspections and, in conjunction with the
conpany's insurers, evaluating accidents to determ ne what
remedi al action is required. Tr. 93-94.

Koprowski stated that he attended vari ous MSHA aut hori zed
safety seminars. He acknow edged his famliarity with the safety
and health regul ati ons pronul gated by MSHA and published in the
Code of Federal Regul ations, but he explained that "to go and

read through . . . [the CFR] verbatimand know what everything
pertains to, | just have too many other job duties to devote that
much attention to one particular booklet |ike that." Tr. 94-95.

Koprowski testified that Keith's inspection was the first
time an MSHA i nspector had audited the conpany's records.
Tr. 109. Because he was hospitalized, Koprowski was not at the
mne office on April 1. Prior to the inspection he never had
heard of MSHA Form 7000-1. Tr. 95. Koprowski was unaware of the
PPM and di d not know whether or not the conpany had a copy.
Tr. 96.

Koprowski believed that Anerican Asphalt had a strong safety
program He identified a copy of a nenorandum detailing
Anerican Asphalt's plans for safety instruction. These include
tool box tal ks, supervisory safety neetings, safety review visits
by Koprowski and a programin which the conpany cites those of
its enpl oyees who repeatedly violate conpany safety rul es.
Tr. 98; Amer. Asph. Exh. R-1. He also identified a policy
statenment issued by Banks that enphasizes the conpany's concern

with safety. It states in part, "If you see or observe anything
that you believe to be an unsafe condition or act, please report
it to your supervisor at once. |n our conpany, there is no such
thing as a 'safety nut'." Id. 6. Oher conpany safety docunents

include lists of nanagenent's and enpl oyees' responsibilities
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with regard to safety standards for various tasks at the quarry
and a menorandum mandati ng enpl oyee attendance at conpany safety
meetings. 1d. 7- 24; Tr. 98-100.

Kopr owski expl ai ned the steps undertaken by the conmpany when
reporting an injury. First, the foreman conpletes the formon
whi ch the conpany reports the accident to the insurance conpany,
and if the accident requires nedical attention or tinme away from
work, the foreman reports the injury to OSHA on OSHA Form 200.
Next, a more conplete report is sent to the conpany's insurance
carrier. Finally, and subsequent to April 1, 1993, MSHA Form
7000-1 is conpleted and submitted to MSHA.

Koprowski stated that at the tine the citations were issued
he was unaware of Form 7000-1 or the regulatory requirenents
pertaining to it. He further stated that if Forns 7000-1 had
been sent to the conpany by MSHA, he woul d have received them
whi ch he never did. Tr. 107-108.

The conpany keeps copies of all of its safety records,
i ncluding those for OSHA and worknmen's conpensation. The records
are kept by incident, there being a single file for each
accident. Tr. 110-111.

d oria Suda

G oria Suda described the process by which the conpany
reports accidents. She stated when she receives a report from
t he superintendent and foreman that there has been an accident,
she conpl etes an OSHA Form 200 fol |l omed by an insurance conpany
form The forns are submtted first to Koprowski for approval
then to the superintendent and foreman for themto initial and
then they are filed. After the citations were issued, the
conpany added MSHA Form 7000-1 to the procedure.

On April 1, 1993, when Keith asked to see the accident fornms
for 1990, 1991 and 1992, Suda showed himthe files containing the
OSHA forms. When he asked about MSHA Forns 7000-1, Suda told him
she was unaware of any. She also stated that she was unaware of
MSHA Forms 7000-2. Tr. 116-117. The conpany nade no effort to
conceal anything. She stated, "Everything's in the files."

Tr. 119.

Sharon Jenni ngs

Sharon Jenni ngs, an adm ni strative assistant in the
conpany's materials departnent, has been enpl oyed by American
Asphalt for 6 years. One of her jobs is to conplete MSHA Forns
7000-2 for the conpany. The person who filled out the forns for
the conpany previous to Jennings told Jennings to conplete them
exactly as had been done in the past. Tr. 123, 126-127.
Jennings tried her best to follow this instruction, which neant
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she conpleted only the lines pertaining to the man hours worked,
because this was what the person before her had done. She did
not include any data on injuries or illnesses because it had not
been included previously. Tr. 123-124. Jennings stated that
Forms 7000-2 were received quarterly from MSHA. Tr. 125. As far
as Jenni ngs knew, the conpany never received Forns 7000-1 from
MSHA.  Tr. 125-126.

THE VI OLATI ONS

Ameri can Asphalt does not contest the fact that it violated
section 50.20 when it failed to conplete and subnit to MSHA a
Form 7000-1 for each of the eight reportable injuries cited.

Rat her, and as noted in the above discussion of the parties
stipulations, it argues that it should have been cited once only
for failing to report the eight injuries.

This is an argunment the Act itself answers. Section 110(a)
states: "Each occurrence of a violation of a mandatory health or
safety standard nay constitute a separate offense.” 30 U S.C
0820(a) (enphasis added). This |anguage gives discretion to th
i nspector when confronted with a situation were multiple
infractions of the same standard have occurred. Here, where each
i nstance of a reportable violation is separate in tinme and
involves a distinct injury, | find that Keith did not abuse that
discretion in issuing separate citations.

The Act requires a civil penalty be assessed for each
violation. Having concluded the eight violations existed as
changed, the question becones the proper civil penalty to assess
for each violation.

ClVIL PENALTY CRI TERI A
Gravity

The regul atory reporting requirenents are nore than just
clerical hoops through which an operator nust junmp. As both
Kei th and McNeal explained, the regul ati ons have a pragmatic
i npact on effective enforcenent of the Act. They are a basis for
the conpilation and categorization of accident and injury
statistics, statistics that alert MSHA to problem areas in mne
safety and consequently permt the agency to nore effectively
focus its industry-wi de enforcenent and education efforts.
Tr. 41-42, 71-72. |In addition, the reporting requirenments have a
m ne-specific inpact in that copies of the reports are revi ewed
by inspectors prior to inspections. Id.

Counsel for the Secretary argues -- correctly, | believe --
that conpliance with the Part 50 reporting requirenents is
"extrenely inmportant” and he has noted Chief Adm nistrative Law
Judge Paul Merlin's observation that Part 50 is a cornerstone of
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enforcenent under the Act. Sec. Br. 11. The Chief Judge's
coments bear repeating:

Since Part 50 statistics provide the basis for

pl anni ng, training and inspection activities, accurate
reporting is essential. Moreover, failure accurately
to report could have extrenmely dangerous consequences
by conceal i ng problem areas of a mine which should be
i nvestigated by MSHA inspectors. In short, wthout
proper conpliance by the operator under Part 50, the
Secretary could not know what is going on in the nines
and, deprived of such information, he would be unable
to deci de how best to neet his enforcement
responsibilities.

Consol idation Coal Conpany, 9 FMSHRC 727, 733-734 (April 1987).

To this | would add only that where, as here, an operator
has failed totally to report as required, the harmthat is done
in general to agency enforcenent efforts may well rebound on the
particul ar mne invol ved because of a consequent failure to alert
MSHA aut horities to an ongoi ng safety hazard. For these reasons
I conclude the violations were serious.

Negl i gence

Negligence is the failure to neet the standard of care
required by the circunstances. Because the reporting
requi renents are central to effective enforcenment of the Act, an
operator is under a high standard of care with regard to their
observance. This does not nean, however, that each violation of
Part 50 is necessarily the product of "high negligence" on the
operator's part. Keith found no circunstances in mtigation of
Anerican Asphalt's negligence, but after hearing all of the
testimony and after considering all of the evidence, | do.

While |I fully agree with counsel that a violation may not be
excused by an operator's failure to know conpliance is required,
t he concept of strict [iability under the Act should not be
confused with negligence in failing to conformto its standards.
See Sec. Br. 7. In other words, there are instances -- and in ny
opinion this is one -- where an operator's |ack of know edge
regardi ng conpliance may be based on circunstances that mitigate
its negligence.

Al'l of the wi tnesses agreed that MSHA previously had not
audited the records at the plant for Part 50 compliance. It is
i rportant to renenber that MSHA's inspections are not sinmply
vehicles for enforcenent, they also serve as teaching tools.
(In my opinion the instructional function of inspections has
beconme even nore inmportant since MSHA di scontinued its conpliance
assistance visit program) Here, enployees at the facility did
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not have the benefit of a previous inspection by which to |earn
what the Part 50 regul ations required of them

It is all well and good for counsel to note that Koprowski,
who was in overall charge of Part 50 conpliance, had the CFR
available to himand thus that Anerican Asphalt had i nfornation
readily avail able to know what section 50.20 requires.

Sec. Br. 7. However, the reality of the situation is that the
code is volum nous, and it is understandable that a regul ation
may be overl ooked, especially when its link to mners' safety is
derivative rather than imediate.

The conpany's failure to submt Forns 7000-1 is al so
under standable in light of Jennings unrefuted testinony that MSHA
sent Anerican Asphalt Forms 7000-2 on a quarterly basis but did
not send the conpany Forms 7000-1. Tr. 125. This is not an
excuse for failing to submit the forns. It is the operator's
duty to obtain the proper fornms. However, it is a circumstance
that in my opinion helped to | ead Anerican Asphalt sincerely to
believe it was observing all of MSHA's requirenents.

Finally, this is not a situation in which an operator was
attenpting to avoid conpliance or to conceal its actions. |
accept as fact that prior to April 1, 1993, Anerican Asphalt's
procedures for reporting injuries, involve reports to its
i nsurance conpany and to OSHA. Had the conpany been aware of the

requi renents of section 50.20, | have no doubt it would have
submtted Fornms 7000-1 as well. Conpany officials were open and
above board with regard to the records. "Everything's in the
files" said Suda. Tr. 119. | conclude the fact that

"everything" did not include MSHA Forms 7000-1 was not the result
of a dereliction fromduty so extensive as to be considered "high
negligence." Rather, the conpany's negligence was noderate.

Hi story of Previous Violations

In the 24-nmonths prior to April 1, 1993, 14 viol ations at
the Chase Quarry were assessed and paid. Gov. Exh. 1. O these
violations five were assessed using the regular formula and nine
were assessed using the single penalty fornula. See 30 C.F.R
0d 100.3, 100.4. (O course, the company has no prior history
violations of the Part 50 regul ations there having been no prior
audit for Part 50 conpliance.) These violations occurred over
six inspection days. | do not find this to be a history of
previ ous violations warranting an increase in the penalties
ot herwi se assessed.
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Si ze of Busi ness

The Secretary's Proposed Assessnent indicates the size of
t he conpany to be 110,926 production tons or hours worked per
year and the size of the Chase Quarry to be 38,722 production
tons or hours worked per year. Gov. Exh 2. These figures were
not disputed, and | find Anerican Asphalt to be a small to nedi um
size operator. See 30 C.F.R 0O 100. 3(h).

Ability To Continue In Business

The burden is on the operator to establish that the amount

of any penalty assessed will affect its ability to continue in
busi ness. American Asphalt offered no proof in this regard, and
I find any penalties assessed will not adversely inpact the
conpany.

Good Faith Abat ement

The viol ations were abated prior to the time set by the
i nspector. The conpany exhibited good faith in achieving rapid
conpliance after notification of the violations.

CIVIL PENALTI ES

The Secretary proposes a civil penalty of $300 for each
violation, an anmpbunt | find excessive. (The |largest anmount
assessed and paid for a violation in the 24-nonths prior to
April 1, 1993 was $178. Gov. Exh. 1.) The Secretary argues that
"any reduction in the penalties proposed . . . will necessarily
send the wong nessage.” Sec. Br. 13. | do not agree. Anerican
Asphalt does not strike ne as an operator driven to conpliance by
the threat of nonetary sanctions. All previous assessnents have
been nobdest and it has an active and ongoi ng safety program |
bel i eve, as the conpany states, that the conpany recogni zes it
has "a firmresponsibility to prevent injuries to enployees," and
I was inmpressed by Koprowski's description of the conpany's
efforts to neet this responsibility. Amer. Asph. Exh. 1 at 6;

Tr. 98-99 In ny viewthe assessnent of historically high

penal ties for unintentional violations would be nore likely to
foster resentnent than conpliance, especially when it seens clear
the conpany has a conmitnment to Part 50 conpliance now that it
understands its responsibilities. For the foregoing reasons |
conclude that a civil penalty of $50 is appropriate for each

vi ol ati on.

In maki ng the assessnents | note however that the hearing
reveal ed areas wherein the company needs to inprove awareness of
its obligations under the Act. Certainly, someone in authority
at the Chase Quarry should have a copy of the PPM and a worKking
knowl edge of its contents. Further, while one cannot expect
Koprowski to know every jot and tittle of the regul ati ons that
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apply to netal and non-netal mnes, he, or soneone in an
equi val ent position at the facility, should have a thorough
overall famliarity with what the regulations require.

ORDER

The Secretary is ORDERED to nodify Citation Nos. 4083556,
4083557, 4083558, 4083559, 4083560, 4084661, 4084662 and 4084663
by del eting the findings of "high negligence" and by including a
finding of "noderate negligence". As nodified, the citations are
AFFI RVED

American Asphalt is ORDERED to pay to MSHA within 30 days of
the date of this decision civil penalties of $50 each for the
viol ations of section 50.20 set forth in Citation Nos. 4083556,
4083557, 4083558, 4083559, 4083560, 4084661, 4084662 and 4084663
and upon recei pt of paynment this matter is DI SM SSED

David F. Barbour
Adm ni strative Law Judge
Di stribution:
Anthony G- O Malley, Jr., Esq., Ofice of the Solicitor
U.S. Departnent of Labor, 3535 Market Street, Room 14480,
Phi | adel phia, PA 19104 (Certified Mil)
M. Bernard C. Banks, Jr., Executive Vice President, American

Asphal t Pavi ng Conmpany, 500 Chase Road, Shavertown, PA 18708
(Certified Mail)
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