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Overvi ew of the Case

This case arises under section 105(c) of the Federal M ne
Safety and Health Act. Conplainants allege that they were |aid-
of f by Respondent on the afternoon of Decenber 21, 1992, in
retaliation for a "safety run" conducted by the United M ne
Workers safety comrttee on Decenber 17, and for initiation by
the safety committee of an MSHA inspection that began the norning
of the lay-off. For the reasons set forth below, | find that
conpl ai nants have made a prinma facie case of retaliatory
di scharge which has not been adequately rebutted by Respondent.
I, therefore, conclude that the lay-off of conplainants on
December 21, 1992, violated the Act.
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Fact ual Background

On Thursday, December 17, 1992, United M ne Workers (UMW)
| ocal safety conmitteenen Cletis Wansl ey and John Taylor, and a
safety representative of the international union conducted an
i nspection, or "safety run," of Respondent's surface mne in
Hol den, Logan County, West Virginia (Tr. |: 14, 1V. 17).
(Footnote 1) At the end of their inspection M. Wansley and M.
Tayl or presented a list of safety defects to Joe Potter
Respondent's nmine clerk (Tr. 1V: 9-10). (Footnote 2) M. Potter
copied the list and gave it to M ne Superintendent Allan Roe (Tr.
I'V: 9-11). The next day, Friday, Decenber 18, 1992, the union
safety committee, which included Conplai nants Wansl ey, Tayl or
and Robert Lewis, submitted the same list to the Mne Safety and
Heal th Adm ni stration through UMM field representative Bil
Hall. The conmittee requested an inspection of their enployer's
facility, pursuant to section 103(g) of the Act (Tr. I|: 15-16,
I11: 65, Exh. G1).

On Monday norni ng, December 21, 1992, between 8:00 a.m and
9:00 a.m, MSHA began its inspection of Mutual Mning' s worksite
(Tr. 1: 59, V. 73). (Footnote 3) The MSHA inspectors nmet with
M. Potter and M. Roe at the begi nning of the inspection and
gave them a copy of the section 103(g) conplaint filed with MSHA.
Either M. Potter, M. Roe, or both, conented that the |ist
attached to the section 103(g) conplaint was identical to that
presented by the union safety conmittee (Tr. |: 18, 1I11: 189).
In any event, both M. Potter and M. Roe were aware that the
lists were identical (Tr. IV: 11). There is no question that
Potter and Roe realized that the inspection was initiated by the
union safety commttee (Tr. [|: 140-41, V. 73).

M. Roe, the m ne superintendent, reports to Astor "Red"
Hatton, Respondent's nine manager. Wiile M. Roe is the senior
Mutual M ning official who is on site on a daily basis,

M. Hatton, who otherw se works in Sandy Hook, Kentucky, cones to
t he Hol den, West Virginia worksite two to three times a week (Tr.
I: 227). On Decenber 21, 1992, M. Roe was not expecting
M. Hatton at the mine (Tr. V. 73). Hatton arrived at the site
1The record in the tenporary reinstatenent proceeding
involving M. Wansley and M. Lewis, Dockets WEVA 93-375-D and
WEVA 93-376-D, has been incorporated into the record of this
case. There are five paginated volunes of transcript, 8/5/93,
2/1/94, 2/2/94, 2/3/94 a.m, and 2/3/94 p.m In this decision
the transcript volunes will be referred to as volunmes | through
V, starting with the transcript of August 5, 1993, although they
are not nunmbered that way on their face.

2Joe Potter should not be confused with Johnny Porter
Respondent's president.

3The inspection of Respondent's equi pment began no | ater
than 9:05 a.m (Exh. G 3, Citation No. 4000561, Tr. |: 84).
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around 11: 00 a.m (Tr. V: 71-73). It is unclear whether Hatton
| earned of the MSHA inspection when he arrived at the site or
before that (Tr. I: 193, V. 171).

M. Hatton and M. Roe had some di scussions about Mitua
M ning's workforce and then about noon drove to the office of Ron
May, the human resources director of |Island Creek Coa
Corporation (Tr. |: 174-81, 1V: 64, V. 71-78). Respondent m ned
the Hol den site pursuant to a contract with Island Creek. Its
enpl oyee rel ati ons were governed by Island Creek's collective
bar gai ni ng agreement with the UMM. Roe and Hatton sought My's
advi ce regardi ng a proposed “"realignment” of Mutual Mning's

wor kforce (Tr. 1: 178-179, 1V:. 56-57, 60-65). This realignment
woul d have resulted in the shift of some enpl oyees fromthe day
shift to the night shift (Tr. 1: 178, |IV: 56-57, 60-65). Roe and

Hatton had di scussed such a plan with May previously on severa
occasi ons, starting possibly as much as 6 nonths previously (Tr.
IV: 70-71). They had al so di scussed such plans on a nunber of
occasi ons over a period of several nmonths with David Vidovich, a
| abor relations consultant (Tr. 111: 44-46).

May advi sed Roe and Hatton that they could not realign their
wor kf orce as planned without violating the ternms of Island
Creek's collective bargaining agreement with the UMM (Tr: 1V:
61). My also told themthat the only way they could shift
enpl oyees fromthe day shift to night shift was to have a |ay-off
and a recall (Tr. IV: 62-63). On Decenmber 21, 1992, after the
comencenent of the MSHA inspection, Roe and Hatton decided to
lay-of f 12 of their 24 non-supervisory enpl oyees (Footnote 4).
They effectuated the lay-off on the afternoon of December 21 (Tr.
I: 20-23, 66). Anmong those laid-off were the conplainants, three
of whom (Tayl or, Wansl ey, and Lewis) constituted the nenbership
of the safety comrittee which had initiated the inspection that
day (Tr. 1: 27, 61-63, Exh. G 2) (Footnote 5).

4The inference | draw fromthis record is that Respondent
decided to lay-off the Conplainants after the commencenent of the
MSHA i nspection, but before Roe and Hatton spoke to Ron Muy.

5 There is a great deal of contradictory and confusing
testinmony in this record as to whether Respondent had planned to
| ay-of f anyone prior to
Decenber 21, 1992. | find that Respondent has not established
that it had decided to | ay-off anyone, and certainly none of the
conpl ainants, until after the comrencenment of the MSHA
i nspection. In August 1993, Roe testified that part of the |ay-
off list was compiled prior to Decenber 21, 1992 (Tr. |: 124-25,
149-150). However, in February 1994, he stated that "as far as
di scussing the
| ayoff, it was a realignment, is what had been discussed, and
that probably took place two to three, or maybe four nonths
before . . . "(Tr. V: 47). His testinony continues:

Q Did any discussions take place in the week before

the lay-off?

A. Yes, discussions went continuously for a long tinmne.



Q And did those discussions include consideration of
a layoff?
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On January 20, 1993, Conplainant Clark WIllianson and Wllis
Hll, the two nost senior enployees laid off except for
Conpl ai nant Taylor, were recalled to work (Tr. II: 142, 157).
O her enpl oyees were recalled in April 1993, including
Conpl ai nants Sarnuel Coyle and John Taylor (Tr. I1: 59-60,
174) . (Footnote 6) By August 1993 all 12 enpl oyees had been
recal | ed except for Conplainant Wansl ey and one other. Both of

these m ners declined reinstatenent (Tr. Il: 60).
A. If they did, they would have been in a small scale,
on a small scale.
* * *
A Well, like | said, you know, we had di scussed a

real i gnnent and there nay have been one or two people
got laid off in those discussions. But the actual |ay-
off wasn't the same di scussion that we had on a
conti nuous run.
(Tr. V: 47-48)
At the August 1993 tenporary reinstatenment hearing, Red
Hatton testified as foll ows:

A.  The layoff--1 hadn't planned a layoff . . . The

| ayof f, as such, was not planned the way it canme down
until | realized that ny realignment wasn't going to
wor k.

Q \When was that?
A. The Twenty-First.

(Tr. 1: 202-203)
Hatton's February testinony on this point was the follow ng:
A . . At the time | went up there [to the worksite

on Decenber 21, 1992], it was primarily a realignnment

with very few people to be laid off
(Tr. V: 182)

G ven the inprecise nature of the evidence tending to
i ndicate that any lay-off was planned prior to Decenmber 21, 1992,
and Ron May's testinmony that when Roe and Hatton appeared at his
office on that date, they initially discussed only a realignnent
(Tr. 1: 178-79, 1V: 56-57, 70-71), | conclude that the
preponderance of the evidence is that no decision to |lay-off any
enpl oyee was made until Decenber 21, 1992. O her testinony that
I have considered on this point includes that of David Vidovich
(Tr. I: 104-17, 111: 46-53), which is sonewhat confusing and
i nconsi stent. However, Vidovich's testinony that he advi sed
Respondent that it had to pay the |aid-off enployees for Decenber
22, because the conpany had not provided 24 hours notice,
i ndicates that no lay-off decision was made until Decenber 21
(Tr. 1: 112-115). Johnny Porter's testinmony regarding
di scussions of a lay-off prior to December 21, 1992, (Tr. V. 151-
52, 162), is so inconsistent with the testinony of Hatton, Roe,
May, and Vidovich that | accord it no weight on this issue.

6Tayl or filed a grievance over his discharge alleging that
Respondent had violated the col |l ective bargaining agreenent in
laying himoff and retaining a | ess senior enployee as a coa
| oader. Although the retained enpl oyee was Respondent's regul ar
coal | oader, M. Taylor had performed the coal |oader job when
the other enployee was absent and in past enploynent. His



gri evance was sustai ned (Exh. G5).
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The | ssues

Section 105(c)(1l) of the Federal Mne Safety and Health Act
provi des that:

No person shall discharge or in any manner

di scrim nate agai nst or cause to be di scharged

or cause discrimnation agai nst or otherw se

interfere with the exercise of the statutory

rights of any miner . . . because such m ner

. has filed or made a conpl ai nt under or

related to this Act, including a conpl aint

notifying the operator or the operator's agent
of an all eged danger or safety or health

violation . . . or because such mner . . . has

instituted or caused to be instituted any

proceedi ng under or related to this Act

or because of the exercise by such m ner

of any statutory right afforded by this Act.

The Federal M ne Safety and Health Revi ew Commi ssi on has
enunci ated the general principles for analyzing discrimnation
cases under the Mne Act in Sec. ex rel. Pasula v. Consolidation
Coal Co., 2 FMSHRC 2786 (October 1980), rev'd on other grounds
sub nom Consolidation Coal Co. v. Marshall, 663 F.2d 1211 (3d
Cir. 1981), and Sec. ex rel. Robinette v. United Castle Coal Co.,
3 FMSHRC 803 (April 1981). In these cases, the Commi ssion held
that a Conpl ai nant establishes a prim facie case of
di scrimnation by showing 1) that he engaged in protected
activity and 2) that an adverse action was notivated in part by
the protected activity.

The operator may rebut the prima facie case by show ng
either that no protected activity occurred, or that the adverse

action was in no part notivated by the protected activity. |If
the operator cannot, thus, rebut the prima facie case, it may
still defend itself by proving that it was notivated in part by

the mner's unprotected activities, and that it would have taken
the adverse action for the unprotected activities al one.

Conpl ai nants' Protected Activity

In the instant case, there is no controversy regarding the
fact that three of the conplainants, Wansley, Taylor, and Lew s,
engaged in protected activity. Wansley and Tayl or engaged in
such activity when they participated in the safety run of
December 17, 1992. Although Lewis did not actually participate
in this inspection due to illness, he had advised his supervisor
that he planned to do so 24 hours beforehand (Tr. 1: 62).
Additionally, Lewis provided Wansl ey and Tayl or information about
sonme equi pment with which he was fanmiliar and participated in the
decision to refer the safety comrittee list to MSHA (Tr. |: 62).
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Wanmsl ey and Tayl or al so participated in the union inspection as
wel |l as the request for an inspection by MSHA. Wansl ey, as wel
as a managenent representative, acconpani ed the government

i nspectors during the course of the MSHA inspection on Decenber
21, 1992. (Footnote 7)

Neither M. Coyle nor M. WIIlianson engaged in protected
activity that is relevant to this case (Footnote 8). It is the
Secretary's contention that they were laid off so that Respondent
could lay-off M. Taylor w thout obviously violating the
seniority provisions of Muitual Mning's collective bargaining
agreement. If the lay-offs of Coyle and WIIianmson were
nmotivated by a desire to retaliate against the union safety
committee, their lack of protected activity creates no inpedi nent
to finding a violation of section 105(c) of the Act.

VWhile | am aware of no cases on point under the Federal M ne
Safety and Health Act, it is black letter |aw under the Nationa
Labor Rel ations Act that proof of an individual enployee's
protected activity is not necessary to prove a violative
di scharge if it is part of a retaliatory lay-off. The relevant
inquiry is the notivation for the single decision to conduct the
layoff. MS.P. Industries v. NL.RB., 568 F.2d 166, 176
(10th Cir. 1977); Dillingham Marine and Manufacturing Co. v.
N.L.R B., 610 F.2d 319, 321 (5th Cr. 1980); N.L.RB. v. Rich's
Preci sion Foundry, Inc., 667 F.2d 613, 628 (7th Cir. 1981); Hyatt
Corp. v. NL.R B, 939 F.2d 361, 375 (6th Cir. 1991). This
principle was best stated by Judge Henry Friendly:

A power display in the formof a mass |lay-off, where it
is denonstrated that a significant notive and a desired
effect were to "di scourage nmenbership in any | abor
organi zation," satisfies the requirements of O 8(a)(3)
to the letter even if sonme white sheep suffer along

wi th the bl ack

Maj esti c Mol ded Products, Inc. v. NL.RB., 330 F.2d 603, 606
(2d Cir. 1964).

7The managenent representative, foreman Wayne Thor nbury,
mai ntai ned radi o contact with superintendent Allan Roe, advising
himconstantly as to which pieces of equipnent were taken out of
service due to MSHA citations (Tr |: 97-99).

8Coyl e was a nmenber of the union safety commttee unti
Sept enber 1992
(Tr. 11: 174). WIlianmson apparently made safety conplaints to
his foreman at sone unspecified time (Tr. I11: 132). However
there is nothing in this record that | eads nme to concl ude that
these activities contributed to the lay-off of Coyle and
Wl lianmson on Decenber 21, 1992. |Indeed, WIIlianmson believes he
was di scharged so that Respondent could terminate Taylor (Tr. 11
156-57) .
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Respondent's Awareness of Conpl ai nants' Protected Activity

Respondent was aware of the safety activity. Wen MSHA
began its inspection of Decenber 21, it provided conpany
officials with the list of alleged safety defects prepared by the
union. Allan Roe, the job superintendent for Respondent,
recogni zed that the list was the sanme one presented to the
conpany by the union safety conmttee a few days earlier. It
was, therefore, obvious to Respondent that the union safety
conmittee had initiated the MSHA inspection

Adver se Action

Each of the conpl ainants suffered an adverse action. Al
wer e di scharged on the day of the MSHA i nspection, hours after
the conpany becane aware of the section 103(g) conplaint. The
proxi mate timng of the discharges creates an inference that the
lay-offs were related to the protected activities of the union
safety conmmittee. Donovan v. Stafford Construction Co., 732 F.2d
954, 960 (D.C. Cir. 1984); Chacon v. Phel ps Dodge Corp., 3 FMSHRC
2508, 2511 (Novenber 1981). |Indeed, close timng alone may
suggest that enployer aninmus regarding the protected activity was
a notivating factor for the adverse action. N L.R B. v. Rain-
Ware, Inc., 732 F.2d 1349, 1354 (7th Cir. 1984). Thus, the
Secretary has clearly nade out a prinma facie case that Respondent
vi ol ated section 105(c) in laying-off the conplainants on
Decenber 21, 1992.

Evi dence of Ani nus

Anot her factor contributing to the inference that there is a
rel ati onshi p between conpl ai nants' discharge and their protected
activities is the aninmus of Respondent. This case is sonmewhat
unusual in that there is strong evidence of animus towards Cletis
Wansl ey and nuch | ess evidence of aninus towards any of the other
conpl ai nants. Respondent's job superintendent Allan Roe readily
adnmits to a strong aversion towards M. Wansley (Tr. V: 57-58).
The record establishes that this aninmus may not have ori gi nated
with Wansl ey's safety-related activities. Nevertheless, Roe's
beli ef that Wanmsl ey was unreasonable in his safety-rel ated
demands was a factor in the strong aninmus towards this
Conpl ai nant .

M. Wansl ey was proninent in the prosecution of an unfair
| abor practice charge agai nst Respondent, which all eged that
Mutual M ning had violated the terns of its collective bargaining
agreement in retaining certain enployees of the El m Coal Conpany,
whi ch had previously mned the Holden site. One of these
enpl oyees was Conpl ai nant Tayl or. Respondent argues that its
successful defense to the unfair |abor practice charge saved
M. Taylor's job, and, thus, indicates that it bears no ani nus
t owar ds him
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M. Roe al so believed that Conplai nant \Wanmsl ey purposely
damaged a rock truck (Tr. V: 85). On another occasion, Roe had
Wansl ey suspended for |eading a work stoppage because his
paycheck bounced (Tr. V: 93-95).

Nevert hel ess, sone of Roe's hostility towards Wansl ey
resulted fromdifferences of opinion over safety matters. For
exanpl e, on one occasion they had a heated di scussi on regardi ng
the safety of the tires on a rock truck (Tr. V: 92-93). On
anot her after an October 15, 1992, safety run, the two nmen cursed
each other in front of an MSHA inspector. At an MSHA cl osing
conference the sane nonth, Roe called Wansley a liar and referred
to himas a "fat slob.”™ (Tr. I1l: 191-93). That M. Roe
consi dered Conpl ai nant Wansl ey's safety activities in an
unfavorable light is best evidenced by his explanation of his
refusal to neet with himinstead of the president of the union
local in October 1992:

Every time ne and Cletis got together . . . there was a
list this long . . . of things he wanted and there was
never a list of anything we were going to discuss and
try to work out. It was just a list of demands.

So | didn't want to hear any nmore of the |ist of
demands. | wanted the proper people to be at the
nmeeti ng and maybe we coul d have actually ironed out
some t hings.

(Tr. V: 106).

Al t hough there is little direct evidence of aninmus towards
any of the other conplainants individually, there is a basis for
inferring that Respondent may have equated M. Lewis, who was
M. Wansl ey's roonmate, with M. Wansley (Tr. 1I: 208-09, V:
102). Conplainant WIlianson testified that shortly before the
| ay-of f, Superintendent Roe told himthat the safety conmittee
and "the Island Creek boys"--meani ng Wansl ey and Lew s--were
giving hima hard tine on safety matters (Tr. I1: 132-33). There
is also a basis for inferring anims towards Lewis as a result of
his coll aboration with Wansl ey as part of the union safety
committee at the mine. (Footnote 9)

As to Conpl ai nant Taylor, one can infer aninus from
Respondent's failure to conmply with the collective bargaining
agreenent in laying himoff in Decenmber 1992. At no point did

9Roe refused to allow Lewis to participate in the safety run
of Cctober 15, 1992. The superintendent testified that he had
been given no notice that Lewis was going to participate and that
Lewi s' absence fromwork that evening would therefore have shut
down production on the night shift. | have no basis for finding
that Roe's conduct in this incident was not justifiable.
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Respondent ever take issue with Taylor's assertion that he had
performed the duties of a coal |oader during his enmployment with
Mutual M ning and at previous jobs (Exh. G5, pp. 6-7, Tr. V:
98-99). Further, Respondent did not contend that Tayl or
performed the job of coal |oader inadequately (Exh. G5, p. 7,
Tr. V. 98-100). G ven the fact that Respondent had conferred
with Ron May and David Vidovich at Iength on matters regardi ng
the col |l ective bargaining agreenent, | infer that it was readily
discernible that the lay-off of Taylor violated that agreenent.

I ndeed, May had specifically explained to Roe and Hatton "how
they must reduce; one, by seniority and ability to performthe
jobs that they would have remaining after the layoff" (Tr. |
179).

The arbitrator in M. Taylor's grievance noted:

The many arbitration awards submtted by the parties

di sagreed on many matters. However, all arbitrators
agreed when a panel |aid-off enployee is recalled, he
nmust evidence minimal ability to do what the job calls
for. He conpetes against the mniml requirenments of
the job. His ability nmust be mnimally sufficient. He
i's not conpeting agai nst other enployees. Ability does
not have to be equal or better to benefit fromhis
seniority.

(Exh. G5, p. 6).

G ven what appears to ne to be the facially obvious
vi ol ation of the collective bargaining agreenment in |aying-off

M. Taylor, | infer that his lay-off was the result of aninus on
behal f of Respondent and that it was related to his activities as
chai rman of the union safety commttee. |In addition to the

i nference drawn fromthe violation of the collective bargaining
agreenent, there is sone indication of hostility on the part of
Roe towards Taylor as the result of his safety comittee
activities. Conplainant Wansley testified that, after the

Oct ober 1992 MSHA inspection, Roe was angry at Tayl or and

Wansl ey, and called themboth liars (Tr. IIl1: 7). Taylor's
account of the incident doesn't nention any remarks specifically
directed to him only that there was a "heated di scussion" (Tr.
I1: 39).

As an indication of Respondent's aninus towards the safety
committee generally, conplainants point particularly to
Superintendent Roe's coments regarding a list of safety problens
presented to himby the comrittee in Cctober 1992. Roe told an
MSHA i nspector that he regarded the union safety list as no nore
than "suggestions.” | amnot inclined to inpute anti-safety
aninmus to M. Roe on the basis on this coment alone. The remark
can be viewed as sinply a statenment that he is not under a | ega
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obligation to correct a condition sinply because the union
believes it violates the Act.

One can, however, infer aninus towards the United M ne
Workers and its safety committee at the Hol den m ne from ot her
factors. Until 1988 when it becane a contract mne operator for
I sl and Creek Coal Conpany, Respondent had been a non-union
enployer. It has apparently experienced cash flow difficulties
t hroughout its existence. On a recurring basis over a period of
years, paychecks have bounced and Respondent has failed to pay
enpl oyee health insurance premuns. It also failed for severa
years to contribute as required to the UMM pension fund.

On Novenber 30, 1992, a judgnent in the anount of
$486, 250. 23 was entered agai nst Respondent in favor of the United
M ne Workers pension fund (Exh. R-1). One can assune that this
judgment may have created sone degree of aninmus towards the UMM
on the part of Miutual M ning.

Additionally, one can infer that Mutual M ning was not happy
about the aggressive activity of its union safety committee.
M. Roe's reaction to the Cctober 1992 safety run and deep-seated
dislike of M. Wansl ey support such an inference. Mbreover, one
can infer that the conpany was somewhat upset that its union
safety committee filed a formal conplaint with MSHA pursuant to
section 103(g) of the Act on Decenber 18, 1992. Alnost all of
the all eged violations about which the committee conpl ai ned were
equi pnent defects (Exh. G 1). Respondent's two mechanics were
absent on Decenber 17, 18, and 21, 1992, which would have made it
i npossi ble for Mutual Mning to quickly repair the defects (Tr.
IV: 20-21).

Pri ma Faci e Case Establi shed

I conclude that the Secretary has made out a prina facie
case of discrimnation. This conclusion is based on the fact
that the discharge occurred only hours after the start of the
MSHA i nspection and that Respondent knew the union safety
conmittee was responsible for the inspection. M. Roe's strong
di sli ke of Conpl ai nant Wansl ey, which was due in part to
Wansl ey's activities on the union safety commttee, and the
likely identification of M. Lewis and M. Taylor w th \Wansl ey,
as fellow menmbers of the union safety conmittee, are also factors
| eading me to conclude that a prinma facie case has been
established. Finally, the lack of any apparent basis to |ay-off
M. Taylor under the terms of the collective bargai ni ng agreenent
i ndicates that his discharge was retaliatory.

The fact that nine of the 12 enpl oyees laid-off did not
engage in protected activity does not di ssuade ne from draw ng
the inferences necessary to conclude that a prima facie case has
been established. Under the National Labor Relations Act there
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are numerous cases in which enpl oyers have been found guilty of
conmmitting unfair |abor practices when many enpl oyees who have
not engaged in protected activity have been discharged in
addition to some who have engaged in such activity. See, e.qg.
N.L.R B. v. Lakepark Industries, 919 F.2d 42 (6th Cir. 1990);
Sonicraft, Inc., 295 NLRB No. 78, 766, 779-783 (1989), 133 BNA
LRRM 1139, enforced, 905 F.2d 146 (7th Cir. 1990), cert. denied,
498 U. S 1024 (1991). The discharge of the nine "innocent"

enpl oyees is a factor to be weighed with other factors in
determ ni ng whet her Respondent has rebutted the Secretary's
prima facie case.

Respondent contends that it is preposterous to think that it
woul d |ay-off the nine to get at Taylor, Wansley, and Lewi s, and
that the mass lay-off virtually proves that it had a legitimte
econonmc notive for the lay-off. Mitual M ning notes that the
lay-of f left its equipnment idle at night and this would make no
sense if the lay-off was not economically justifiable. The
answer to this contention was probably best stated by Judge
Ri chard Posner of the United States Court of Appeals for the
Seventh Circuit:

The conpany argues that it would not have been rationa
for it to shoot itself in the foot by curtailing the
work week in the sewing departnment while it had orders

to fill. But the long-term benefits of getting rid of
the union m ght conpensate for a short-termloss in
filling orders nmore slowmy . . . That is the |ogic of

retaliation; a present cost is traded off against a
future benefit fromdeterring behavior injurious to the
retaliator.

N.L.R B. v. Advertisers Manufacturing Co., 823 F.2d 1086, 1089-90
(7th Cir. 1987).

Rebutting the Prinma Facie Case

Mutual M ning contends that the tinming of the lay-off in
relation to the section 103(g) conplaint and ensuing inspection
is pure coincidence. Respondent has the burden of overcom ng the
i nference created by the proximate timng of the lay-off, its
awar eness of the protected activities, and its aninmus towards the
uni on safety conmittee and its nenbers, individually.

Mutual M ning nmust establish that the tinmng of the |ay-off

was entirely coincidental. |If protected activities had anything
at all to do with the lay-off, or the selection of the
conpl ainants for the lay-off, | would conclude that "but for”

their protected activities, conplainants woul d not have been
di scharged and that Respondent violated section 105(c) in
termnating their enploynent on Decenber 21, 1992.
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Evi dence Tending to Rebut the Prima Facie Case

There is a good deal of evidence in this record supporting
Respondent's contention that the |lay-off was made for legitimte
busi ness reasons and that the selection of the conplainants for

| ay-of f was nonretaliatory. Mutual M ning has been in
precarious financial shape throughout its operations at the
Hol den site. It has bounced enpl oyee paychecks and failed to pay

heal th insurance on a number of occasions over a period of years.
Its financial situation becanme nore conplicated at the end of
November 1992 by virtue of the judgment against it for failure to
contribute to the UMM pension fund (Tr. |: 184-185). (Footnote
10) On the other hand, there are some indications that the
conpany's financial situation was better than usual in Decenber
1992. Its corrected 1992 Federal Incone Tax Return apparently
shows a $300, 000 profit for 1992 (Tr. II11: 172, V: 30-32, 180).

Neverthel ess, the core of Respondent's case rests on two
somewhat contradictory themes. Most inportant of these is a
contention that shortly before the Decenber 21, 1992, [ay-off,
Mutual M ning was inforned by |Island Creek Coal Conpany that it
m ght be buying |l ess coal fromMitual Mning in the next severa
mont hs. The second theme is a contention that for several nonths
prior to Decenber 21, Miutual M ning had been considering
realigning its workforce by shifting enpl oyees between the day
shift and night shift in order to increase productivity.
(Footnote 11)

According to Muitual Mning it had decided to institute the
real i gnment on Decenber 21 for reasons totally unrelated to the
union safety coonmittee or MSHA. On that date Red Hatton and
Al l an Roe went to discuss the realignment with Ron May, the human
resources supervisor of Island Creek Coal, and discovered that
they could not effectuate this realignment w thout violating the
col l ective bargaining agreenent with the UMM. Upon cl ose
anal ysis, neither of these explanations is sufficiently
persuasive to overcone the strong inference created by the timng
of the lay-off, as well as the evidence of aninus towards the
uni on safety conmttee and its nenbers.

Antici pated Reduced Denmand from | sland Creek

The nost inportant evidence in this record regardi ng Mitua
M ning's anticipation of reduced demand for its coal is the

10Thi s judgnent is being satisfied by a $25,000 initia
payment and $16, 000 nmonthly installments (Tr. |: 189-90, V. 187-
88). Miutual M ning has also been paying $5,000 a nonth on a
judgnment in favor of East Kentucky Expl osives Conpany since the
Fall of 1992 (Tr. |: 187-88, V. 187-88).

11Al t hough there is some evidence that Respondent had
pl anned to |ay-off a few enployees prior to Decenber 21, 1992,
have not credited that evidence for the reasons stated in
f oot note 5.
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testi mony of M ke Jones, the superintendent of Island Creek's
subsi di ary, Laurel Run M ning, who confirns that sometime in 1992
he did tell either Allan Roe or Respondent's president, Johnny
Porter, that his conmpany woul d be buying | ess coal from Mitua
M ning for the next 2 nonths (Tr. V. 40). However, M. Jones
bel i eves this conversation took place in early 1992, not at the
end of the year proximate to Mutual Mning's lay-off (Tr. IV:
40). \Wen pressed on the timng of the conversation, Jones
responded "I can't recall exactly when it was in 1992. | know
there was a slack in sales."™ (Tr. IV: 43).

Charl es Leonard, Laurel Run's manager for contract coal at
the time in question, testified that he told Miutual M ning that
I sland Creek woul d be accepting | ess coal "probably around in the
last of '92, maybe a little bit before" (Tr. IV: 49). This
testinmony is not as helpful to Respondent as it first appears.
I n Septenber and October 1992, Mutual M ning produced unusually
| arge anmounts of coal (Exh. G 4). The tonnage for those nonths,
38,374 and 40, 954, was al nost 33 percent higher than the norma
amount of coal demanded by Island Creek (Tr. [I: 212-213, Exh.
G 4). Thus, the testinony of Jones and Leonard could show
not hi ng nore than demand woul d revert to its normal |evel. Since
Mutual M ni ng had not hired any new enpl oyees since Novenber
1991, this decrease in demand does not explain the |ay-off.

Mor eover, Miutual Mning's financial statement (Exh. G 8)
prepared only 9 days after the |lay-off does not comport with
Respondent's contention that it anticipated sharply reduced
demand for its coal at the tinme of the lay-off. Page two of that
docunment shows an average tonnage of 32,000 per nonth for 1992
and an antici pated 30,000 tons per nonth for 1993. Finally, the
testi mony of Respondent's president, Johnny Porter, regarding his
conversations with Jones and Leonard are just as consistent with
areturn to the normal |evels of demand fromlsland Creek, as
with an anticipated reduction in demand that would explain the
| ay- of f.

Porter testified:

He [ M ke Jones] come up to me -- now, the date, | got
so many things going, | can't renenber a | ot of dates.
I think it was in Novenber. He said, "Johnny, | got
some news today." He said, "W mght have to cut you
back on production for Novenber, Decenber and maybe
January."

He said, "W night have a tine where the stockpiles are
full. We mght even have to cut you off."

(Tr. V: 151).
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As it is unlikely that Jones would have been telling Porter
of an anticipated reduction in demand for November in Novenber,
it is likely that by Porter's account the conversation occurred
earlier. It would, thus, be equally consistent with a return to
normal production levels fromthe peak | evels of Septenber and
Cctober, as it would be with a reduction necessitating a lay-off.

Equally inportant is the fact that no sharp reduction in the

demand for Respondent's coal ever occurred. |ndeed, the retained
enpl oyees continued to work 10-hour days and some vacati on days
(Tr. 1: 195). Mitual Mning's failure to produce any documentary

evi dence supporting its proffered reason for the lay-off detracts
greatly fromits credibility. J. Huizinga Cartage Co., Inc. v.
N.L.R B., 941 F.2d 616, 621-22 (7th Cir. 1991).

Demand for Respondent's coal renmi ned essentially constant
from Novenmber 1992 until the conpany was hit by the UMA's
selective strike in Septenmber 1993. G ven this constant demand,
the recall of those laid-off in Decenmber detracts substantially
fromthe credibility of the conmpany's asserted legitimte
busi ness notive. Indeed, Allan Roe's explanation for the recalls
is more consistent with Judge Posner's exposition of the econom c
logic of a retaliatory discharge.

Roe expl ai ned the decision to recall everyone still on |ay-
of f status in August 1993 as due to "l ow tonnage" and the
undersi gned's order of tenporary reinstatenent for Conpl ainants
Wansl ey and Lewis (Tr. V: 63-64). Since Respondent's production
was fairly constant between the |lay-off and August 1993, this
i ndicates that the lay-off nmade no sense economically in the
long-run. Roe's testinony also indicates that the |ay-off
affected production little initially but began to have an adverse
effect afterwards (Tr. V. 67-68).

Moreover, only 1 nonth after the |ay-off Respondent recalled
Conpl ainant Wl lianmson and Wllis HIl, the two bull dozer
operators for the night shift. This recall accounted for
50 percent of the production on the night shift (Tr. V: 80). The
extremely brief lay-off of the two bull dozer operators makes
Mutual Mning's claimthat it feared a sharp cutback in coa
demand from Island Creek inplausible. There is no evidence that
I sl and Creek informed Respondent in January to disregard any
pri or warni ngs regardi ng reduced purchases. The January recal
al so gives credence to the Secretary's contention that WIIlianson
and Hill were laid-off so that Respondent could |ay-off Tayl or
who had nore seniority, w thout obviously violating the
col l ective bargai ni ng agreenent.

The Nexus with the Realignnent

A maj or conponent of Respondent's defense to charges of
retaliatory notive is that there was an intervening event that
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negat es what ever inference could be otherwi se drawn fromthe
timng of the lay-off. The event is the nmeeting at m d-day on
December 21, 1992, between Allan Roe, "Red" Hatton, and Ron My,
t he human resources director of Island Creek Coal Conpany.
According to Hatton, there were no plans for a lay-off of the
magni tude of the one that occurred until My infornmed Roe and
Hatton that they could not effectuate their proposed realignnment
of the workforce without violating the collective bargaining
agreenent (Tr. V: 182). (Footnote 12)

The difficulty with this explanation is that the objective
of the realignment that Mutual M ning had been contenpl ating for
several nonths was to increase production. There is an obvious
i nconsi stency with the two primary nonretaliatory explanations
for the lay-off. The concern regardi ng decreased coal purchases
by Island Creek, if credited, does not explain why Mitual M ning
woul d desire to increase productivity by shifting enpl oyees from
the day shift to the night shift. (Footnote 13) M. Hatton
testified that when he got into his truck the nmorning of Decenber
21, 1992--before he had | earned of the MSHA i nspection--he had
decided to inplenent the realignment that day (Tr. V: 171). This
testinony is extrenely inplausible if Respondent was expecting
sharp cutbacks in its sales to Island Creek.

If the lay-off had nothing to do with the realignnment, the
guestion beconmes why did it take place on Decenber 21? There is
little in this record that would indicate the need to effectuate
the lay-off on such short notice absent the desire to retaliate
for the MSHA inspection that nmorning. Sonicraft, Inc., supra.
Roe testified that Respondent decided to inplenent the
real i gnment on Decenber 21, because Mutual M ning wanted to avoid
payi ng holiday pay for the Christmas vacation (Tr. V. 73-75).
However, a realignment woul d not have saved the conpany hol i day
pay--only a lay-off would do so. |[If the conpany wi shed to | ay-
of f enpl oyees due to the warnings of reduced purchases from
Island Creek, there is no reason why it waited until Decenber 21
1992, to do so--given the fact that these warnings were given
some time prior to that date

Respondent has attenpted to tie the realignnent to the | ay-
of f by suggesting that it was undertaken only after Roe and
Hatton were inforned by May that to achieve the goals of the
realignnent, i.e., shifting enployees fromday to night, it would

12As discussed in footnote 5, | conclude that the evidence
fails to establish that Respondent had planned to |ay-off any of
its enpl oyees prior to Decenmber 21, 1992

13The lack of logic in having the realignment if Mitua
M ni ng expected that Island Creek would be sharply cutting back
on its coal purchases was recogni zed by Respondent's | abor
consul tant David Vidovich (Tr. I1l: 51).
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have to institute a lay-off and recall. Indeed, M. My's
testinony indicates that the idea for the lay-off originated with
hi m

One difficulty with this theory is that it is inconsistent
wi th Respondent's other proffered explanation and its behavior
i medi ately following the lay-off. |If the lay-off was sinply a
means of achieving the realignnent, Respondent's all eged
anticipation of sharply reduced coal demand as a notive for the
| ay-off is obviously fallacious. Modreover, Roe's testinony
regardi ng holiday pay indicates that Roe and Hatton had deci ded
to inplenment a lay-off on Decenber 21, 1992, prior to their trip
to May's office (Tr. V. 73-75). The presentation of shifting,
i nconsi stent, and/or inplausible explanations for the |ay-off
itself suggests discrimnatory nmotive. N L.R B. v. Rain-Wire,
Inc., 732 F.2d 1349, 1354 (7th Cir. 1984); Hall v. N L.R B.
941 F.2d 684, 688 (8th Cir. 1991).

Secondly, if the lay-off was to acconplish the sane purposes
as the realignment, the recall of nost or all the enpl oyees
shoul d have foll owed the [ay-off quickly. Wthin a short tinme
Mutual M ning's workforce should have resenbl ed the "real i gnment
with very few people to be laid-off,"” allegedly contenplated by
Hatton on the norning of Decenmber 21 (Tr. V: 182). The pace of
the recall is nore consistent with retaliation in that the
January 1993 recall involved only Conplainant WIIliamson and
WIllis HIl, and the April 1993 recalls stopped just short of the
poi nt where Respondent would have had to recall Conpl ai nants
Lewis and Wansley (Exh. G2, Tr. |: 151-52).

The third reason why it is hard to believe that the
Decenber 21, 1992, neeting with May induced a bona fide
nonretaliatory lay-off is that nothing May told them at that
nmeeti ng shoul d have been a revelation to Roe and Hatton. They
had been di scussing shifting enployees fromthe day shift to
ni ght shift with both May and Vi dovich for some time prior to
that date (Tr. |, 105-07, I1l: 45-53, IV: 64, 70-71). Vidovich
had already told themthat, under the collective bargaining
agreement, such a realignnent had to be perforned according to
t he enpl oyees' seniority and job title (Tr. 1: 106-07, 111
45-53).

Prior to Decenber 21, 1992, possibly on several occasions,
Respondent had al so discussed with M. My, the shifting of
enpl oyees fromday shift to the night shift under the terms of

the col |l ective bargaining agreenent (Tr. |: 168-69, 177-80, I11I:
64-65). G ven the nunmber of discussions Mutual M ning nmanagenent
had with Vidovich and May concerning the realignment, | do not

beli eve that on Decenber 21, 1992, that they gained surprising
new i nformati on which caused themto institute a lay-off instead.
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Indeed, | find the account of this inplausible intervening event
itself evidence that the lay-offs were pretextual. (Footnote 14)

Concl usi on

| find that the timng of the lay-off of the conplainants
establishes a prima facie case that their term nation on
Decenber 21, 1992, was in retaliation for the safety run of
December 17, 1992, and the filing of a section 103(g) request for
the MSHA inspection that comrenced the norning of December 21. |
di scredit the alternative nonretaliatory explanations for the
| ay-of f proffered by Respondent and find that the |ay-off of each
of the conpl ai nants viol ated section 105(c) of the Act.

ORDER

1. The parties are to confer and advise the undersigned
within 30 days of this decision as to whether they are able to
stipulate to the anpunt of back pay due the conplainants. The
parties are also ordered to advi se the undersi gned as to whet her
they are able to stipulate to an appropriate civil penalty, or
facts that will allow the undersigned to calculate a civi
penalty pursuant to the criteria set forth in section 110(i) of
the Act. If the parties are unable to stipulate to the amount of
back- pay due and an appropriate penalty, they may either submt
written argunments on these issues or request a suppl enmental
hearing. The Secretary is ordered to offer Respondent
docunentary evi dence, such as W2 statements, for all enploynent
of M. Wansl ey between the date of his |lay-off and the date he
declined reinstatement.

2. Respondent IS ORDERED to informall its enployees hy
posting a legible notice in a promnent place at all its
properties, which are subject to the Federal Mne Safety and
Health Act, that the lay-off of Decenber 21, 1992, at its Hol den
West Virginia, mne has been found to violate section 105(c), the
anti-retaliation provision of the Act. Said notice shall also
i nform Respondent's enpl oyees that they have a right under the
Act to bring to the attention of management, the M ne Safety and

14G ven the fact that Roe and Hatton readily admt that the
decision to conduct a mass |lay-off was made on Decenber 21, after
they were aware of the MSHA i nspection, it is sonmewhat anonal ous
to believe that they had the sophistication to cover their tracks
by arranging a neeting with May to nmeke it appear that the | ay-
of f was precipitated by an event other than the inspection
However, | find this to be the nost |ikely explanation for what
transpired. First of all, Roe's testinmony (Tr. V: 73-75),

i ndi cating that he and Hatton di scussed savi ng holiday pay prior
to meeting May on Decenber 21, provides evidentiary support for
this conclusion. As nentioned before, only a lay-off, not the
real i gnnent, would have saved the conpany the holiday pay.
Secondly, the alternative explanation, that what May had to tel
Roe and Hatton was a conplete surprise and led to a mass | ay-off
that they had not previously contenplated, is even nore

i mpl ausi bl e.
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Heal th Administration, and state and | ocal officials, any
concerns they have with regard to safety and health conditions in
their enmployment. Said notice shall also inform enployees that
such activities are protected by section 105(c) of the Federa

M ne Safety and Health Act and they may file a conplaint with the
M ne Safety and Health Admi nistration (MSHA) if they believe such
rights have been violated. Said notice shall also inform

enpl oyees that they may be entitled to reinstatenent, back pay,
and other renedies if a conplaint filed under section 105(c) is
found to be meritorious.

Arthur J. Anthan
Adm ni strative Law Judge

Di stribution:

Patrick L. DePace, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 4015 W son Blvd., Room 516, Arlington, VA 22203
(Certified Mil)

W Jeffrey Scott, Esg., 311 Main Street, P.O Box 608, G ayson
KY 41143 (Certified Mil)

/jf



