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These cases are before me on petitions for assessment of
civil penalties filed by the Secretary of Labor against Beech
Fork Processing, Inc. pursuant to Sections 105 and 110 of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0O 815 and
820. The petitions allege 40 violations of the Secretary's
mandatory health and safety standards. For the reasons set forth
bel ow, | dism ss one citation, vacate and dism ss one citation
and one order, nmodify three citations, find that Beech Fork
committed the remaining violations as all eged and assess tota
penal ties of $51,211.00.

A hearing was held in these cases on February 8 and 9, 1994,
in Paintsville, Kentucky. Mne Safety and Health Adm nistration
(MSHA) Inspector Kellis Fields testified for the Secretary. M.
Ted McG nnis, Superintendent of Beech Fork's Mne No. 1,
testified on behalf of the Respondent. The parties have al so
filed post hearing briefs which | have considered in ny
di sposition of these cases.

In his brief, the Secretary contends Beech Fork that
conmmitted all of the violations as alleged, including the |eve
of gravity and degree of negligence. On the other hand, the
Respondent adnmits that nost of the violations occurred, but
mai ntains that they do not rise to the level of being
"significant and substantial" or result from "unwarrantabl e
failures." Therefore, Beech Fork argues, the violations do not
deserve the penalties proposed by the Secretary.

The cases involve ten dockets, 40 citations and orders and,
at least, 15 different inspections or dates that citations or
orders were issued. Therefore, in an attenpt to discuss the
violations in sone sort of orderly fashion, the infractions wll
be addressed by docket.

Docket No. KENT 93-659

Thi s docket involves Citation No. 3816646 and Order
No. 3816647, both issued under Section 104(d)(1) of the Act,
30 U S.C 0O814(d)(1), (Footnote 1) and both alleging a violation
of Beech

1 Section 104(d) (1) provides:

I f, upon any inspection of a coal or other mine, an

aut hori zed representative of the Secretary finds that
there has been a violation of any mandatory health or
safety standard, and if he also finds that, while the
conditions created by such violation do not cause

i mm nent danger, such violation is of such nature as
could significantly and substantially contribute to the
(continued on next page)
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Fork's Mne Ventilation Plan pursuant to Section 75.370(a)(1) of
the Secretary's Regulations, 30 C.F.R 0O 75.370(a)(1). Inspector
Fields testified that he inspected Beech Fork's Mne No. 1 on
Decenber 16, 1992, and issued the citation and order, which he

| ater nmodified, at that tine.

I nspector Fields stated that on entering the mne, he
observed coal com ng off of the conveyor belt for the 003 working
section and when he arrived at the face of the No. 4 entry he saw
a continuous mnining machine | oading coal fromthe face into a
shuttle car. He related that no |ine curtain(Footnote 2) was
installed in the entry and that when he attenpted to take a
readi ng of the anpunt of air nmoving at the face, he was unable to
get a reading.

I nspector Fields said that he had nmeasured the depth of the
cut at approximtely 52 feet. He further stated that the m ne
foreman was present while this occurred and admtted to himthat
a line curtain was supposed be installed when coal is being
m ned, cut or |oaded and that the velocity of air at the face was
supposed to be a m nimum of 5200 cubic feet per minute (cfm

Section 75.370(a)(1) requires, in pertinent part, that
"[t]he operator shall develop and follow a ventilation plan
approved by the district nmanager." Beech Fork's Methane and Dust
Control Plan, which was tentatively approved on February 13,
1992, requires that the mnimumair quantity "at working faces,
where coal is cut, nmined or |oaded" shall be "5200 cfni and that
the "[m axi mum di stance for line curtain to be maintained from
t he point of deepest penetration of the working face where coa

cause and effect of a coal or other mne safety or

heal th hazard, and if he finds such violation to be

caused by an unwarrantable failure of such operator to

conply with such mandatory health or safety standards,

he shall include such finding in any citation given to

t he operator under this Act. |If, during the sane

i nspection or any subsequent inspection of such mne

within 90 days after the issuance of such citation,

an authorized representative of the Secretary finds

anot her violation of any mandatory health or safety

standard and finds such violation to be also caused by

an unwarrantable failure of such operator to so conply,

he shall forthwith issue an order requiring the

operator to cause all persons in the area affected by

such viol ation, except those persons referred to in

subsection (c) to be withdrawn from and to be

prohi bited fromentering, such area until an authorized

representative of the Secretary determ nes that such

viol ati on has been abat ed.

2 A"curtain" is "used to deflect the air fromthe entries
into the working rooms and [is] used to hold the air along the
faces." A Dictionary of Mning, Mneral, and Related Terns 292
(1968).
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is being cut, mined or |oaded shall be 20 Ft." (G&G. Ex. 2, p.3.)

Citation No. 3816646 was for the failure to install a line
curtain and Order No. 3816647 was for the lack of air at the
face. (&. Exs. 1 and 3.) Clearly Beech Fork did not conply
with the requirements of its dust control plan and, therefore,
vi ol ated Section 73.370(a)(1) of the Regul ations.

Both viol ations were found by the Inspector to be
"significant and substantial." A "significant and substantial"”
(S&S) violation is described in Section 104(d) (1) of the Act as a
violation "of such nature as could significantly and
substantially contribute to the cause and effect of a coal or
other mne safety or health hazard.” A violation is properly
designated S&S "if, based upon the particular facts surroundi ng
that violation, there exists a reasonable likelihood that the
hazard contributed to will result in an injury or illness of a
reasonably serious nature." Cenent Division, National Gypsum
Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Commi ssi on expl ai ned:

In order to establish that a violation of a
mandatory safety standard is significant and
substantial under National Gypsum the Secretary of
Labor must prove: (1) the underlying violation of
mandatory safety standard; . . . (2) a discrete safety
hazard--that is, a measure of danger to safety--
contributed to by the violation; (3) a reasonable

i kelihood that the hazard contributed to will result
in an injury; and (4) a reasonable likelihood that the
injury in question will be of a reasonably serious
nat ur e.

In United States Steel M ning Conpany, Inc., 7 FMSHRC 1125,
1129 (August 1985), the Conmission stated further as follows:

We have explained further that the third el enent of the
Mat hies fornmula 'requires that the Secretary establish
a reasonabl e |ikelihood that the hazard contributed to
wWill result in an event in which there is an injury.
US. Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984). W have enphasized that, in accordance with the
| anguage of section 104(d)(1), it is the contribution
of a violation to the cause and effect of a hazard that
nmust be significant and substantial. U S. Steel M ning
Conmpany, Inc., 6 FMSHRC 1866, 1868 (August 1984); U.S.
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Steel M ning Conmpany, Inc., 6 FMSHRC 1573, 1574-75 (July
1984) .

This evaluation is made in terns of "continued normal m ning
operations.” U S. Steel M ning Conpany, Inc., 6 FMSHRC 1573,
1574 (July 1984). The question of whether a particular violation
is significant and substantial nmust be based on the particul ar
facts surrounding the violation. Texasgulf, Inc., 10 FMSHRC 498
(April 1988); Youghi ogheny & Ohio Coal Company, 9 FMSHRC 1007
(Decenber 1987).

I nspector Fields testified that he believed these violations
to be S&S because without ventilating the area where nining was
taki ng pl ace nethane coul d be encountered which could result in
an explosion and fire and excessive coal dust would be present
whi ch could | ead to pneunpbconi osis. The Respondent argues that
no met hane had ever been detected in this nine, that the scrubber
on the continuous m ner was working while coal was being cut and
that the mner had only been operating a short time because it
was being tested to deternmine if repairs perforned on it were
sufficient.

I find that the Secretary has the stronger argunent in this
i nstance. The fact that methane had never been encountered in
the m ne does not guarantee that it will never be present. The
scrubber on the continuous mner does not sufficiently renove
coal dust fromthe environnent, by itself, to make the area
conformto the dust standards and certainly would have no affect
on nethane. Finally, even if the continuous mner was only being
tested, those present were subjected to the possible dangers of
no ventilation while it was being tested. For these reasons, |
conclude that the violations were "significant and substantial."

I nspector Fields also found these violations to have
resulted froman "unwarrantable failure" on the part of Beech
Fork because the foreman was present and admitted that he knew
that a line current had to be installed and that 5200 cfmof air
was required at the face. The Respondent inplies that this was
not done because the repaired continuous m ner was only being
tested; the inplication being that the |ine curtain would have
been installed and the face properly ventilated before ful
producti on began.

The Conmi ssion has held that unwarrantable failure is
aggravat ed conduct constituting nore than ordinary negligence by
a mne operator in relation to a violation of the Act. Enmery
M ning Corp., 9 FMSHRC 1997, 2004 (Decenber 1987); Youghi ogheny &
Ohio Coal Co., 9 FMSHRC 2007, 2010 (December 1987).

In Enery M ning, supra at 2001, the Comn ssion stated that:
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"Unwarrantable" is defined as "not justifiable" or
"inexcusable." "Failure" is defined as "negl ect of an
assi gned, expected, or appropriate action.” Wbster's
Third New I nternational Dictionary (unabridged) 2514,
814 (1971) (Webster's). Conparatively, negligence is
the failure to use such care as a reasonably prudent
and careful person would use and is characterized by
"i nadvertence," "thoughtl essness," and "inattention."
Bl ack' s Law Dictionary 930-31 (5th ed. 1979). Conduct
that is not justifiable and i nexcusable is the result
of nore than inadvertence, thoughtl essness or
i nattention.

Beech Fork's position is undercut by the fact that enough
coal was being conveyed on the belt line to |lead Inspector Fields
to believe that full production was already in progress. Mre
significantly, the Beech Fork enployees had to go over two entry

ways, to the No. 6 entry, to find a curtain to install. This
i ndicates that the foreman, knowi ng that a line curtain was
requi red, was not prepared to install it. Therefore, | conclude

that the violations resulted from Beech Fork's "unwarrantabl e
failure."

The Secretary has proposed a penalty of $4,000.00 for the
failure to install the Iline curtain and $6,000.00 for the |ack of
air quantity at the face. The Respondent argues that these are
essentially one violation and, therefore, the second violation
anounts to over charging. (Resp. Br. 4.) Wile it is true that
two separate sections of Beechfork's dust control plan are cited
as having been violated, as Inspector Fields noted in Order No.
3816647, "no air was provided due to no line curtain installed
. . ." (&. Ex. 3.) It stands to reason that if the line
curtain is what guides the air to the face, if there is no line
curtain, there will be no air at the face.

| agree with the Respondent that these two violations are
mul tiplicious, that is, they are multiple offenses arising in the

course of a single act or, in this case, failure to act. |If the
Act did not require that a civil penalty be assessed for each
violation, 30 U. S.C. O 820(a), | would assess a single penalty

for both violations. Cf. Albernaz v. United States, 450 U. S.
333, 337-38, 101 S.C. 1137, 67 L.Ed.2d 275 (1981); Wal en v.
United States, 445 U. S. 684, 100 S.Ct. 1432, 63 L.Ed.2d 715
(1980); lannelli v. United States, 420 U.S. 770, 95 S.Ct. 1284,
43 L.Ed.2d 616 (1975); Bl ockburger v. United States, 284 U.S.
299, 52 S.Ct. 180, 76 L.Ed. 306 (1932).

Since | cannot assess a single penalty for both violations,
I will consider the fact that the violations are nmultiplicious in
assessing penalties for each. Taking into consideration the
factors set out in Section 110(i) of the Act, 30 U . S.C. 0O 820(i),
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| assess a civil penalty of $2,000.00 for Citation No. 3816647
and $2,000.00 for Order No. 3816648.

Docket No. KENT 93-668

On January 25, 1993, Inspector Fields issued two S&S
citations to Beechfork. Citation No. 3816654 was for a violation
of Section 75.380(d), 30 C.F.R 0O 75.380(d), because the intake
escapeway heading to the 003 section did not have a wal kway or
stairs provided to get over two overcasts.(Footnote 3) (&. EX.
4.) Citation No. 3816658 alleged a violation of Section
75.333(b) (1), 30 CF.R 0O 75.333(b)(1), because permanent
st oppi ngs used to separate the intake airway fromthe return
airway were not being maintained up to and including the third
open crosscut outby the face area between the No. 2 and No. 3
entries. (&. Ex. 5.)

Inspector Fields testified that the overcasts were 20 feet
wide, that is, the width of the escapeway, and five or six feet
hi gh. He described that the only way to get over the overcast
was to "junmp up and try to get on top of the overcast." (Trl
46.) (Foot not e 4)

Section 75.380(d)(6), 30 C.F.R 0O 75.380(d)(6), requires
escapeways to be "[p]rovided with | adders, stairways, ranmps or
simlar facilities where the escapeways cross over obstructions."
Inits brief, the Respondent adnmits that it violated this
regul ation. (Resp. Br. 16.) | agree and so find.

The inspector testified that he considered this violation to
be "significant and substantial" because in trying to junp over
the overcast soneone could fall and break his armor |eg, or
injure his back. |In addition, he pointed out that in an
emergency mners would be hindered in getting out of the nmine
usi ng the escapeway and that it would nake it very difficult to
bri ng sonmeone through the escapeway on a stretcher. The
Respondent argues that the violation was not S&S because there
were materials nearby from which someone could fashi on sonme steps
if he needed to.

Applying the Mathies test, | find that there was a
reasonabl e |ikelihood that the |ack of a way over the overcast
would result in a reasonably serious injury. This would be

3 An overcast is "[a]n enclosed airway to permt one air
current to pass over another one without interruption.” A
Dictionary of Mning, Mneral, and Related Ternms 780 (1968).

4 The hearing was held on February 8 and 9 and there is a
separate transcript, beginning with page one, for each day.
Accordingly, the transcript for February 8 will be cited as
"Trl." and the transcript for February 9 will be cited as "Tr2."
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particularly |likely when the escapeway was being used in an
emergency as it was intended to be used. Accordingly, | conclude
that the violation was "significant and substantial."

Turning to the second citation, Inspector Fields testified
that while inspecting the Elk View section of the m ne he found
t hat pernmanent stoppings between the No. 2 and No. 3 entries had
only been installed up to and including the fourth open crosscut
outby the face. There was no stopping in the third crosscut.

Section 75.333(b) (1) provides, in pertinent part, that:

(b) Permanent stoppings or other permanent ventilation
control devices . . . shall be built and maintained --
(1) Between intake and return air courses .

Unl ess otherw se approved in the ventilation plan

t hese stoppings or controls shall be nmintained to and
i ncluding the third connecting crosscut outhby the
wor ki ng face

Beech Fork admits this violation. (Resp. Br. 4.) Accordingly,
concl ude that Beech Fork violated the section as all eged.

I nspector Fields found this violation to be "significant and
substantial" because the m ssing stopping pernitted the intake
air to cross the entry and enter the return before reaching the
face. As a result, he opined that "it's reasonably likely
sonmebody in there [the face] can encounter, when they're in
production and mining coal, they can always encounter any
poi sonous or noxi ous gases or nethane or coal dust." (Trl. 53.)
Al t hough Beech Fork incorporates this violation in a genera
statement in its brief concerning violations not being S&S, at
the hearing M. MG nnis agreed that the violation was S&S
(Tr2. 152-53.) Accordingly, | find that the violation was
"significant and substantial."

In a continuation of this inspection, |Inspector Fields
i ssued Citation Nos. 4029824, 4029826 and 4029828 on February 10,
1993. The first of these involved a defective, dry chenmical fire
fighting systemon a shuttle car in violation of Section 75.1100-
3 of the Regulations, 30 C.F.R 0O 75.1100-3. (&. Ex. 6.) The
other two involved trailing cables froma conti nuous mner and a
shuttle car that |Inspector Fields found to be inadequately
insulated in violation of Section 75.517, 30 C.F.R 0O 75.517.
(&. Exs. 7 and 8.)

Wth regard to the firefighting system Fields testified
that he found that a hose was broken off of the chem cal tank
rendering the systeminoperative since in the event of a fire no
chemi cals woul d be sprayed on the fire. He believed that this
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vi ol ati on was S&S because of the possibilities of snoke

i nhal ation or burning if the machi ne caught on fire and the fire
coul d not be extinguished because the system did not work

Beech Fork argues that this violation was not "significant
and substantial" because the shuttle car operator would not have
to travel nore than 300 feet to get into fresh air in the event
of a fire. |In addition, the Respondent nmmintains that a
pressured water hose woul d never be nore than 300 feet fromthe
shuttl e car anywhere in the mine and that the shuttle car has
firefighting systenms on both sides, so that at |east one-half of
the car would be covered in the event of a fire.

Section 75.1100-3 requires that "[a]ll firefighting
equi pnent shall be nmaintained in a usable and operative
condition." Clearly, the broken hose violated this regulation.
Further, applying the Mathies test, | find that the violation was
"significant and substantial."

Looki ng next at the cable violations, the inspector
testified that the cable to the continuous miner had been
spliced, but that when it was reseal ed the seal did not
conpletely cover the cut in the cable. He stated that part of
the outer jacket of the trailing cable for the shuttle car had
been torn off, exposing the inner |eads. Inspector Fields
rel ated that he found these violations to be S&S because the
cabl es have to be handled by mners to nove them from one pl ace
to another, that the section was wet and nuddy and that because
of the exposed inner |eads, which carried 575 volts for the m ner
and 440 volts for the shuttle car, a person could be
el ectrocut ed.

The Respondent contends that there was no violation in
either of these cases because the inner |eads were thensel ves
insulated sufficiently to prevent electrocution. 1In the
Respondent's opinion, the outer jacket serves a dual purpose, to
resi st nicks, cuts and scrapes, as well as for insulation
Therefore, any openings in the outer jacket do not necessarily
mean that the insulation is not sufficient. Furthernmore, Beech
Fork argues, if the insulation on the inner |eads were
i nadequate, a circuit breaker would be tripped. (Resp. Br. 6.)

Section 75.517 provides that "[p]ower wi res and cabl es

shall be insul ated adequately and fully protected.” | find that
both the inner |ead insulation and the outer jacket must be
intact to neet this standard. Therefore, | conclude that Beech

Fork violated the regulation in both of these instances. |
further find that these violations were "significant and
substantial.” U S. Steel Mning Co., Inc., 6 FMSHRC 1573 (July
1984) .
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I nspector Fields issued six nore citations to the Respondent
on February 16, 1993. Citation No. 4027041 alleges a violation
of Section 75.1102 of the Regulations, 30 C.F.R 0O 75.1102,
because the slippage switch for the No. 3-A belt conveyor drive
was inoperative. (G. Ex. 9.) Citations No. 4027042 and 4029840
are for violations of Section 75.1722(b), 30 CF. R 0O 75.1722(b),
due to inadequate guarding of belt conveyor drives. (Footnote 5)
(&. Exs. 10 and 15.) Citations No. 4027043 and 4029839 are for
accunul ations of float coal dust in belt control boxes in
violation of Section 75.400, 30 C.F.R 0O 75.400. (G&. Exs. 12
and 13.) Citation No. 4027045 sets out a violation of Section
75.604(a), 30 CF.R 0O 75.604(a), because a permanent splice in a
trailing cable was not nmade mechanically strong. (G. Ex. 14.)

Beech Fork admits that the violations concerning the
accurul ati ons of float coal dust and the slippage switch
occurred. (Resp. Br. 4 and 10.) However, it contests the
remai ning citations and Inspector Fields' S&S determ nations on
all of the citations.

Turning first to the guarding on the conveyor belt drives,
the inspector testified that the guard to the 3-A belt conveyor
drive was bent over and was not secured and that there was an
openi ng on the sprocket chain housing. He further testified that
the guard to the 2-A belt conveyor drive was al so bent over. He
stated that because the guards were bent over, they did not
prevent people reaching in at the pinch point of the drive pulley
and that the opening in the chain housing would permt soneone to
pl ace a hand or finger in the sprocket chain. Finally, |nspector
Fields testified that the guards were held in place by tel ephone
wire which resulted in their bendi ng over when | oose coal, coa
dust and nud piled up on them

In the Respondent's opinion, the guards were properly
secured with wire because the build-up of material on them
required that they be frequently cleaned. Wring them
facilitated the cleaning, whereas bolting or welding them would
make cl eaning rmuch nore difficult.

Section 75.1722(b) provides that "[g]luards at conveyor-
drive, conveyor-head, and conveyor-tail pulleys shall extend a
di stance sufficient to prevent a person fromreachi ng behind the
guard and becom ng caught between the belt and the pulley."
Since the guards could be bent over by the accunul ati on of
mat erial on a frequent basis, exposing the pinch points of the
pul | eys, when secured by wires, | conclude that they were not

5 On February 17, 1993, Inspector Fields issued Orders No.
4027047 and 4027048 pursuant to Section 104(b) of the Act, 30
U.S.C. 0O814(b), for failure to abate these two violations. (G.
Exs. 11 and 16.)
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sufficient to prevent sonmeone fromreaching behind them and
becom ng caught. Therefore, | find that the two guards discussed
above viol ated the regul ation.

Wth respect to the cable splice, Inspector Fields testified
that the splice had been acconplished by tying a square knot in
the cable. As a result, he opined that this would produce
greater resistance to the electrical current flow ng through the
cabl e causing the cable to get hot.

Section 75.604(a) requires permanent splices in trailing
cables to be "[mechanically strong with adequate el ectrica
conductivity and flexibility.” Based on the inspector's
testinony, | conclude that Beech Fork violated this regulation

I nspector Fields found all six of these violations to be
"significant and substantial." Wth regard to the slippage
switch, he testified that the failure of the switch to work would
mean that the belt could not be stopped when it becane foul ed,
overl oaded or had sone other malfunction. He related that if the
belt kept running in such a situation, the resulting friction
coul d cause snoke or a fire.

The inspector stated that, in addition to the required daily
i nspection of the belt lines, spillage fromthe conveyors
required recurrent shovelling and cleaning in the area of the
pul l eys. Thus, there was opportunity for soneone to lose a linb
or worse due to the inadequate guards on the belt drives.

The inspector testified with regard to the dust
accunul ati ons that arcing between the various electrica
conponents inside the junction control boxes could ignite the
accurul ated coal dust thereby causing snoke and a fire. He
expl ai ned further that electrocution could result fromthe
defective cable splice in the sane manner as that which he
descri bed coul d happen with the cable insulation violations
above. Supra, at 9.

In addition to its conclusory statement that the violations
are not S&S, Beech Fork argues with respect to the coal dust
accunul ati ons that the danp, wet and nmuddy conditions in the mne
and the fact that the coal dust is conmposed, "in substantia
part," of rock dust would make the likelihood of an ignition very
remote. (Resp. Br. 5.) The Respondent argues concerning the
defective slippage switch that the danp conditions and a fire
suppression systemon the belt line make a fire unlikely.

The Comm ssion has held that a construction of Section
75.400 "that excludes | oose coal that is wet or that allows
accunmul ati ons of | oose coal m xed with nonconmbustible materi al s,
defeats Congress' intent to renove fuel sources from m nes and
permts potentially dangerous conditions to exist." Black
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Di amond Coal M ning Conpany, 7 FMSHRC 1117, 1121 (August 1985).
It has further held that danpness is not determ native of whether
a coal accunulation violation is "significant and substantial” or
not. U ah Power & Light Company, 12 FMSHRC 965, 970 (May 1990).
Accordi ngly, applying the Mathies standards and crediting the

i nspectors testinony, | conclude that these six violations were
"significant and substantial."

Finally, with regard to this docket, |nspector Fields issued
two citations on March 5, 1993. The first, Citation No. 4026562,
was for a violation of Section 75.515, 30 C.F.R 0O 75.515,
because a cable entering the metal junction for the belt notor at
the No. 7 drive did not have a proper fitting. (G&. Ex. 17.)
The second, Citation No. 4027060, alleged a violation of Section
75.352, 30 C.F.R 0O 75.352, because the No. 6 belt conveyor I|ine
was not separated fromthe return air course at Break 80 as about
one-third of the stopping was "crushed out." (G. Ex. 18.)

Beech Fork admts that both of these violations occurred,
(Resp. Br. 4 and 10-11), but argues that they were not
"significant and substantial." Therefore, | conclude that Beech
Fork violated both of these sections.

Concerning the inproper fitting, the inspector testified
that vibration fromthe belt drive could cause the cable to rub
agai nst the nmetal frame eventually exposing the power lines. |If
this occurred, anyone touching the netal frame could be
el ectrocuted. Wth regard to the crushed stopping, |nspector
Fi el ds explained that return air could go through the hole in the
stopping and mx with the intake air. He stated that if there
was nethane in the return air it could be ignited by electrica
equi pnent in the belt line that was not "permi ssible." He
further maintained that, with the stopping out, the air velocity
could increase so that if a fire started, if would spread faster

Based on Inspector Fields testinmony, | conclude that these
two violations were "significant and substantial."

The Secretary has proposed a total penalty for all of the
violations in this docket of $18,637.00. Taking into
consideration the requirenents of Section 110(i) of the Act,
particularly Beech Forks failure to abate the two guard
violations, | conclude that a total penalty of $18,637.00 is
appropri ate.

Docket No. KENT 93-669

At the hearing, the Secretary nmoved to dismss Citation No.
4026574 based on the Conm ssion's decision in Keystone Coal
Keystone Coal M ning Corporation, 16 FMSHRC 6 (January 1994).

The Respondent had no objection to the notion and it was granted.
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Accordingly, the citation will be dism ssed in the order at the
end of this decision

The only other citation in this docket was issued by
I nspector Fields on March 10, 1993. It was for a violation of
Section 75.523-3(a), 30 CF.R 0O 75.523-3(a), because the
automati c enmergency-parki ng brakes on the 488-1934 S & S scoop
did not hold the scoop or "lock up" when checked by the
i nspector. (G. Ex. 23.)

Inspector Fields testified that automatic emergency- parKking
brakes on the scoop were inoperative. The Respondent concedes
that that was the case. (Resp. Br. 12.) Accordingly, | conclude
t hat Beech Fork violated Section 75.523-3(a).

I nspector Fields testified that he believed this violation
to be S&S because the brakes would not hold the scoop on an
incline and it could, therefore, roll and seriously injure or
kill sonmeone. The Respondent argues that the probability of
infjury fromthis violation is very renote because the scoop also
had a service brake which could be used to hold it.

I conclude that this violation was "significant and
substantial." The service brake requires that the operator set
it. The automatic brake does not. | find it reasonably |ikely
that an operator, not knowi ng that the automatic brake did not
wor k, would not set the service brake, assuming that the
aut omati c brake would hold the scoop

The Secretary has proposed a penalty of $690.00 for this
violation. Taking into consideration the criteria in Section
110(i), | find this to be an appropriate penalty.

Docket No. KENT 93-699

Thi s docket consists of four citations issued on various
dates during Inspector Fields' inspections. Citation No. 4026561
is dated March 5, 1993, and sets out a violation of Section
75.400 because | oose coal and float coal dust was allowed to
accumnul ate under a belt in various locations and in crosscuts
beginning at the air lock inby the No. 6 head and extendi ng i nby
to the No. 7 belt drive. (G. Ex. 19.) Citation No. 3816644,
dat ed Decenmber 10, 1992, is for a violation of Section 75.202(a),
30 CF.R 0O 75.202(a), in that draw rock was sl oughing from
around resin roof bolts "in the intake air escapeway from 6
inches up to approximately 24 inches in several |ocations,
ranging from1l - 4 bolts up to approximately 20 bolts[,] starting
approxi mtely 600 feet inby the intake portal extending inby
approximately 4,000 [feet] up to [the] seals on the intake."

(&. Ex. 20.)
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Citation No. 4029838, delineates another violation of
Section 75.400 because float coal dust was allowed to accunul ate
in the No. 1-A belt control box on February 16, 1993. (&. Ex.
21.) Finally, Citation No. 4026568, dated March 10, 1993,
outlines a violation of Section 75.1725(a), 30 CF. R O
75.1725(a), alleging that a continuous m ner was not nmaintained
in safe operating condition because the foot control swtch
comonly called the "deadman" switch, was taped in the down
posi tion.

In each of these cases, the Respondent concedes that a
viol ation occurred. (Resp. Br. 4, 7, 15-16.) Consequently, |
concl ude that Beech Fork violated the sections of the regul ations
al | eged.

Wth regard to the | oose coal and coal dust accunul ations,
t he Respondent nekes the same argument concerning the gravity of
the violations that it did in Docket No. KENT 93-668. Supra, at
11-12. | find the violations to be "significant and substantial"”
for the same reasons set out in that docket. 1d.

Turning to the problens with the roof falling away fromthe
installed roof bolts, Beech Fork argues that the |ikelihood of an
injury is renpte because the only person travelling the airway is
a weekly examner. It concludes by stating that "[i]Jt is
adnmitted that it is a serious violation, but it is contended that
it is not an eminent [sic] danger." (Resp. Br. 16.) The
Respondent apparently m sperceives the law. An i mr nent danger
does not have to exist for a violation to be S&. In fact, a
"significant and substantial" violation is defined as sonething
| ess than an i mr nent danger. Cenent Division, supra at 828.

As | nspector Fields pointed out, the intake airway is al so
used as an escapeway. He also noted that while a roof fall could
obviously result in death or serious injury, small pieces of the
roof falling on someone could also involve reasonably serious
injuries. Applying the Mathies test, | conclude that this
violation was "significant and substantial."”

Finally, in connection with the "deadman” switch, it is
Beech Fork's position that this violation is not S&S because the
m ner operator has access to a panic switch, a switch which
conpletely turns off the mner, a breaker which de-energizes the
machi ne and spring | oaded control |evers. However, the "deadman"
switch is clearly designed to stop the continuous mner from
novi ng when the operator is prevented by unconsci ousness,

i ncapacitating injury or death fromusing any of the devices
relied on by the Respondent. Considering the well known dangers
in mning and applying the Mathies test, | also conclude that
this violation was "significant and substantial."
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The Secretary has proposed a total of $2,147.00 in penalties
for these four violations. After reviewing the criteria in
Section 110(i) of the Act, | find the proposed penalties to be
appropri ate.

Docket No. KENT 93-709

Thi s docket consists of three orders issued under Section
104(d) (2) of the Act, 30 U.S.C. O 814(d)(2), (Footnote 6) and one
104(a) citation. Order No. 3816656 sets out a violation of
Section 75.220, 30 C.F.R 0O 75.220, on January 25, 1993, charging
t hat Beech Fork had violated its roof control plan by permtting
work or travel under a roof that had not been permanently
supported. (G&. Ex. 24.) Oder No. 3816657 was al so i ssued on
January 25 and relates a violation of Section 75.325(hbh), 30
CFR
0 75.325(b), because there was not a minimnumair velocity o
9,000 cfmin the | ast open crosscut on the 003 section between
the No. 2 and No. 3 entries. (G&. Ex. 26.)

Order No. 4026565 is dated March 5, 1993, and recites a
violation of Section 75.334, 30 C.F.R 0O 75. 334, because a roof
fall had torn out a seal in the No. 4 entry in the return air
course off of the 001 section, the seal in the No. 3 entry had
been renoved and the seals had not been reconstructed. (Q&G.EX.
27.)(Footnote 7) Finally, Citation No. 9980129 was issued on
January 25,

6 Section 104(d)(2) states:

If a withdrawal order with respect to any area in a

coal or other m ne has been issued pursuant to

paragraph (1), a withdrawal order shall pronptly be

i ssued by an authorized representative of the Secretary

who finds upon any subsequent inspection the existence

in such nmne of violations simlar to those that

resulted in the issuance of the w thdrawal order under

paragraph (1) until such time as an inspection of such

m ne discloses no simlar violations. Follow ng an

i nspection of such mne which discloses no simlar

vi ol ations, the provisions of paragraph (1) shall again

be applicable to that mne

7 This order originally cited a violation of Section
"75.334-2." It was nodified on March 8, 1993, to allege a
violation of Section "75.344-a-2." It was nodified again on
February 3, 1994, "to show that correct section of lawis 75.334-
2." (G&. Ex. 28.) There is no Section 75.344-2 or Section
75.344(2). There is, however, a Section 75.344(a)(2), 30 CF.R
0 73.344(a)(2), and it is clear that this was the sectio
intended to be cited. In view of the fact that the Respondent
did not question the section at the hearing or in its brief and
does not appear to have been prejudiced
(continued on next page)
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1993, detailing a violation of Section 70.207(a), 30 C.F.R

0 70.207(a), because the Respondent only subnmitted four val
respirabl e dust sanples for the binonthly period of Novenber-
Decenmber 1992 instead of the five required. (G. Ex. 29.)

Section 75.220(a)(1) requires that "[e]ach m ne operator
shall develop and follow a roof control plan." Beech Fork's
approved roof control plan provides that "[b]efore any other work
or travel in or inby an intersection which has an unsupported
opening, . . . the roof shall be permanently supported in
accordance with the roof control plan.” (&. Ex. 25, p. 7.)
Inspector Fields testified that there were tracks across the
floor indicating that the roof bolting machi ne had gone by the
open crosscut into the No. 4 and No. 5 entries which had not been
supported either tenporarily or permanently.

The inspector stated that he found this violation to be S&S
because if a roof fall occurred it would be reasonably likely
that if it fell on someone they would suffer death or serious
injury. He further averred that this violation was an
unwarrantabl e failure "[b]ecause the roof bolter had drove [sic]
by this open crosscut. This crosscut had been mned prior to the
roof bolter comng into the area.™ (Trl. 225.) He also stated
that the safety director acconpanying himon the inspection was
aware that the roof control plan was being violated.

Beech Fork concedes the violation in its brief. (Resp. Br.
15.) Therefore, | conclude that Beech Fork violated Section
75.220. | further find that this violation was both "significant
and substantial™ and an unwarrantable failure on Beech Fork's
part.

Turning to the next order, Section 75.325(b) requires:

In bitum nous and lignite mnes, the quantity of air

reaching the [ ast open crosscut of each set of entries

or roonms on each working section and the quantity of

air reaching the intake end of a pillar line shall be

at least 9,000 cubic feet per mnute unless a greater

quantity is required to be specified in the approved

ventilation plan. This mnimum al so applies to

sections which are not operating but are capabl e of

produci ng coal by sinply energizing the equi pment on

t he section.
either in abating the violation or preparing for hearing, |
conclude that this violation was sufficiently specific to be
all owed to stand. Cyprus Tonopah M ning Corp., 15 FMSHRC 367,
379 (March 1993); Jim Walter Resources, Inc., 1 FMSHRC 1827, 1829
(Novenber 1979).
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Inspector Fields testified that he attenpted to take an air
reading in the | ast open crosscut of the 003 Section and he could
not get a reading on his anenoneter. He further recounted that
there were no ventilation controls at all on the section

The Respondent admits the violation but contests the S&S
designation. (Resp. Br. 4.) Consequently, | conclude that Beech
Fork violated Section 75.325(b) of the Regul ations.

This was essentially the sane violation that the Respondent
had been cited for in Docket No. KENT 93-659. For the reasons
set forth in that docket, | conclude that this violation was
"significant and substantial.” Supra, at 5. Since this was the
sane section of the mnethat had been cited a nonth earlier with
the violations in Docket No. KENT 93-659, | conclude that this
violation was the result of an unwarrantable failure on Beech
Fork's part.

The next order is for a violation of Section 75.334(a)(2)
whi ch requires:

(a) Worked-out areas where no pillars have been
recovered shall be--

(1) Ventilated so that nmethane-air m xtures and ot her
gases, dusts, and funes from throughout the worked-out
areas are continuously diluted and routed into a return
air course or to the surface of the nine; or

(2) Seal ed.

Beech Fork admits that it violated this regulation. (Resp. Br
4.) Therefore, | conclude that it did.

In I nspector Fields opinion this violation was S&S because
the m ssing seals could result in | ow oxygen and suffocation
The Respondent addresses this issue only by making the statenent
that there was not a reasonable |likelihood that a reasonably
serious injury would result fromthis violation. 1In addition to
the reason cited by the inspector, Section 75.334(a)(1) indicates
why the break in the seals is reasonably likely to result in a
serious illness or injury, i.e. nmethane-air m xtures and ot her
gases, dusts and funmes are not renmoved fromthe worked-out area
or prevented fromentering the working areas. Any one of these
conditions is reasonably likely to result in a reasonably serious
illness or injury. Hence, | conclude that this violation was
"significant and substantial."”

The inspector testified that he found this violation to be
an unwarrantable failure because:
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the operator had told ne back in January about the fal
[which crushed out the seal]; when | approached him
about it on the mine map [before beginning the
i nspection], he told ne at that tinme that it had been
taken care of, they had reconstructed the seals and
t hey had not.

(Trl. 240.) He further pointed out that the seals were supposed
to be inspected on a weekly basis. Clearly, this is inexcusable
conduct resulting fromnore than nmere inadvertence. | conclude
t hat Beech Fork unwarrantably failed to conply with this
regul ati on.

The final citation involves the failure to take the required
nunber of dust sanples. Section 70.207(a) requires that:

Each operator shall take five valid respirable dust
sanpl es from the designated occupation in each
mechani zed nmining unit during each binmonthly period

Desi gnat ed occupati on sanples shall be collected
on consecutive normal production shifts or normal
production shifts each of which is worked on
consecutive days.

The Respondent submits that this violation was inadvertent and
not the result of high negligence on the part of Beech Fork
(Resp. Br. 10.) Based on this adm ssion, | conclude that Beech
Fork violated Section 70.207(a).

To show that the Respondent was highly negligent in
connection with this violation, the Secretary put into evidence
four other citations for the sane violation. (&. Exs. 29A, 29B
29C and 29D.) While all of these appear to be similar violations
and may have put Beech Fork on notice that there was a probl em
with its subm ssion of dust sanples, they are not matters in
aggravation in this instance since they were not received by
Beech Fork until after it had submtted the dust sanples in
gquestion. (G&. Ex. 50.)

Furthernore, M. MG nnis testified that five sanples were
taken, that they were in contact several tines with the
Paintsville District Ofice in an attenpt to find out what
happened to the fifth sanple and that they took this problemvery
seriously. Adding this testinmony to fact that five sanples have
been required since at | east Novenber 1, 1980, and that nothing
woul d be gai ned by an operator deliberately continuing to sent in
only four sanples, | accept Beech Fork's profession of diligence
and conclude that at nost Beech Fork was noderately negligent.
Accordingly, the citation will be nmodified to indicate that and
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the nodification will be taken into consideration in assessing a
penal ty.

The Secretary has proposed total penalties in this docket of
$20,300.00. | find that the proposed penalties for the three
orders are appropriate. However, | amreducing the penalty for
the dust sanple violation to $50.00 in view of the reduced
negl i gence | have found concerning it.

Docket No. KENT 93-780

Thi s docket consists of a single citation, Citation No.
9980135, for a violation of the dust sanpling requirenments in
Section 70.208(a) on February 12, 1993. (G. Ex. 30.) Once
agai n, the Respondent admits the violation but challenges the
degree of negligence.

M. MGnnis testified with respect to this violation that:

This one occurred because of a clerical error. |
have copies of the dust reports that are sent back to
us. And it shows that we had an excessive sanple for
that cycling period on the 9020.

W sent two sanples in with the same nunber. One
of them shoul d have been 901, but both were--it was a
clerical error. So we have got listed as an excessive
sanple for that site on that one. Corrective action
was taken i mredi ately once we were aware of that.

(Tr2. 176.) Again, | credit this testinony and find that

al t hough Beech Fork violated the regulation and was clearly
negligent, it was not nore than noderately negligent.
Consequently, | will modify the citation and am reducing the
penalty fromthe $1, 100.00 proposed by the Secretary to $50. 00.

Docket No. KENT 93-781

Thi s docket consists of three citations. Citation
No. 3816651, dated Decenber 22, 1992, describes a violation of
Section 75.523-3 in that the automatic brakes on the No. 2
shuttle car in the 003 section were inoperative when checked.
(&G. Ex. 31.) Citation No. 4029827 alleges a violation of
Section 75.1100-3 because the fire suppression systeminstalled
on the continuous mner in the 002 section was not nmintained in
a usabl e and operative condition on February 10, 1993. (G&G. Ex.
32.) Lastly, Citation No. 4026564 sets out a March 5, 1993,
vi ol ati on of Section 75.400 for allowi ng | oose coal and fl oat
coal dust to accumulate in various |ocations under the No. 7 belt
conveyor line and in the entry and crosscuts starting at the head
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drive and extending inby four crosscuts to about survey 4748.
(&. Ex. 33.)

These viol ations involve the sane type of violations found
in Docket Nos. KENT 93-668, 93-669 and 93-699. The Respondent
makes the sane argunents concerning these violations that he did
about the violations of the same sections in those dockets.
(Resp. Br. 7-9, 12-13.) Supra, at 9, 11-14.

Hence, | found that Beech Fork comm tted each of these
violations and that the violations are "significant and
substantial” for the same reasons given in the previous dockets.
I d.

The Secretary has proposed $1,881.00 in penalties for these
three violations. | conclude that this is an appropriate
penal ty.

Docket No. KENT 93-903

I nspector Fields issued Citation No. 4026563 on March 7,
1993, for a violation of Section 75.202(a). The citation stated
that additional roof support was needed in the No. 3 entry al ong
the No. 7 belt line where a roof fall had occurred. (G. Ex.
34.) The inspector testified that he had been informed that the
roof fall had occurred earlier that norning. The area had
al ready been partially cleared and the equi prent had been noved
out of the area. However, he explained that there was no
i ndi cation that any further roof support, other than the roof
bolts put in prior to the fall, had been installed. Moreover, he
said that the area had not been posted wi th danger signs.

M. MGnnis testified that this was the second roof fall in
the area and that nanagenment was waiting to see if anything
further developed. He related that sonme cribbing had begun after
the first fall as additional roof support and that enpl oyees were
instructed not to travel in that area. He admitted that no
danger signs had been posted; in fact, he revealed that the
danger signs put up after the first fall had been taken down by
the time of the inspector's inspection.

Section 75.202(a) requires that "[t]he roof, face and ribs
of areas where persons work or travel shall be supported or
ot herwi se controlled to protect persons from hazards related to
falls of the roof, face or ribs and coal or rock bursts." |
concl ude that Beech Fork violated this regulation by failing to
post danger signs in the area, i.e. by not "controlling" the
area. Instructing the enployees not to go through that area in
whi ch persons ot herwi se woul d have been worki ng and traveling was
not sufficient as some enployees may have m ssed getting the
war ni ng and w thout out danger signs to reinforce it, it could be
easily forgotten.
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The hazards of roof falls are well known. Cyprus Enpire
Corporation, 12 FMSHRC 911, 920 (May 1990). Accordingly, | find
that this violation was "significant and substantial.”

I nspector Fields issued two citations on March 4, 1993. The
first, Citation No. 4030141, alleged a violation of Section
75. 400 because a roof bolting nachine in the 001 working section
had an accunul ation of oil and grease as well as coal dust and
| oose coal onit. (G&. Ex. 35.) The second, Citation No.
4030142, recited that the operator-side bl ower notor pulley and
belt were not adequately guarded on the sanme bolting machine in
violation of Section 75.1722(a), 30 C.F.R 0O 75.1722(a). (G.
Ex. 36.)

At the hearing, Beech Fork's representative stated that they
did not contest Citation No. 4030141. (Tr2. 72.) Hence, |
affirmthat citation as witten.

Wth regard to the second citation, |nspector Fields
testified that the belt and pulley in question are |ocated about
ten to twelve inches fromthe operators seat when the bolting
machi ne is being steered. He stated that a guard was present,

but the pinch point was still exposed so that someone could catch
a finger or hand init if his hands, for instance, slipped off of
the steering wheel. He opined that a permanently disabling

injury could result fromsuch an incident.

Section 75.1722(a) requires that "[g]ears; sprockets;
chains; drive, head, tail, and takeup pulleys; flywheels;
couplings, shafts; sawblades; fan inlets; and simlar exposed
movi ng machi ne parts which may be contacted by persons, and which
may cause injury to persons shall be guarded." The inspector's
testinmony on this violation was unrebutted at the hearing and
Beech Fork has not addressed it in its brief.

Based on the inspector's evidence | conclude that Beech Fork
committed this violation. | further conclude that the violation
was "significant and substantial."

I nspector Fields issued five citations on May 26, 1993.
Citation No. 4030151 sets out a violation of Section 75.1725(a)
in that a diesel power mantrip was not properly maintai ned since
the throttle cable had broken and it was being operated by a
pi ece of tel ephone cable. (&G. Ex. 37.) Citation No. 4030152
alleges a violation of Section 75.370(a) (1) because coal was
being mined on the third shift in the No. 2 entry face and no
line curtain was being used within 20 feet of the face as
required by the ventilation plan. (G. Ex. 38.)

Citation No. 4030154 recites a violation of Section
75.1722(b) for inadequate guarding of the 003 section tail piece
pul | ey because the guard was bent up and part of the guard was
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down exposing the drive pulley on the left side and the guard was
conpl etely gone exposing the pinch point on the right side. (G.
Ex. 40.) Citation 4030155 descri bes another violation of Section
75.1722(b), this time because the guards across the front of the
drive pulleys and the right side of the discharge roller on the
No. 3-B belt conveyor drive were missing. (G&G. Ex. 41.)

Finally, Citation No. 4030156 is for a violation of Section
75.400 as fine coal and float coal dust was allowed to accunul ate
under the belt and around the No. 3-B belt conveyor line for
approximately 400 feet. (G. Ex. 42.)

Wth regard to the mantrip, Inspector Fields testified that
he saw it arrive at the surface with a | oad of mners, being
operated with a piece of telephone wire running over the top of
the mantrip as a substitute throttle cable. He indicated that
the throttle cable, which was broken in this case, normally runs
under the mantrip. He stated that the problemw th using the
tel ephone cable as it was was that the cable could becone caught
or fouled causing the throttle to stick open with no way to stop
the mantrip. He further theorized that if this occurred the
mantrip could run into sonmething or throw soneone off resulting
in serious injuries.

M. MGnNnnis testified that the throttle cable broke as the
crew started out of the mine. It was his opinion that the
potential problens described by the inspector were not likely to
occur.

Section 75.1725(a) requires that "[mobile and stationary
machi nery and equi pnent shall be maintained in safe operating
condi tion and machi nery or equi pnent in unsafe condition shal
be renoved from service imediately." Since the mantrip throttle
cabl e was not properly repaired and the mantrip was not
i medi ately renoved from service, | conclude that the Respondent
violated the section in this case.

However, | find that the violation was not "significant and
substantial.” It is apparent that the tel ephone cable substitute
was used only to conplete the trip out of the mine. There is no
evi dence that the mantrip had been continuously operated in this
manner and a new throttle cable was installed before it was used
again. No accident had occurred on the way out of the mne
Thus, it was not reasonable likely that a reasonably serious
injury would result fromthis violation. | will modify the
citation accordingly.

The four remaining citations are sinmlar to ones discussed
in previous dockets. The Respondent makes the sane argunents
concerning these four that he did previously. Therefore, for the
reasons set out concerning the earlier violations, | conclude
that Beech Fork conmitted these four violations and that they
were "significant and substantial." Supra, at 4-5, 11-12.
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The last citation in this docket was issued by Inspector
Fields on June 8, 1993. Citation No. 4034025 sets out a
vi ol ation of Section 75.220(a) (1) because there was evidence that
a scoop had been cleaning the ribs and roadways by the open
crosscut and face of the No. 4 entry under unsupported roof in
violation of the roof control plan. (G&. Ex. 43.)

Wth regard to this citation, Inspector Fields testified
that he observed evidence that a scoop had been in the area of
the upper two sections of the face of the No. 4 entry and the
ri ght crosscut cleaning the roadways and ribs. He recounted that
the coal had been cl eaned through and cut and there were rubber
tire tracks in the area. He stated that the area had not been
roof bolted.

Beech Fork concedes the violation. (Tr2. 209.) Beech
Fork's roof control plan prohibits work or travel in or inby an
i ntersection which has an unsupported opening before the roof is
permanently supported. (G&. Ex. 44, p. 11.) Consequently, |
concl ude that the Respondent committed this violation and,
because of the obvious dangers of a roof fall, that the violation
was "significant and substantial."

The Secretary has proposed a total of $4,373.00 in penalties
for these citations. Wth the exception of the proposed penalty
for Citation No. 4030151, which I amreducing to $50.00, | find
that the penalties proposed by the Secretary are appropriate.

Docket No. KENT 93-904

Thi s docket consists of one Section 104(d)(2) order issued
on May 4, 1993, for a violation of Section 75.370(a)(1) of the
Regul ations. Order No. 4030143 states "[t] he approved
ventilation plan was not being conplied with on the 001 section
in the #4 entry face where the . . . roof bolter was observed
bolting top and a line curtain had not been installed as required
by the approved ventilation plan.” (&. Ex. 45.)

Inspector Fields testified that the line curtain was
required to be installed up to the rear of the roof bolting
machi ne as set out in Item 1 of page D (al so denom nated as page
3A) of Beech Fork's ventilation plan. (&. Ex. 39.) He stated
he saw the roof bolter at the No. 4 entry face, installing roof
bolts and no |ine curtain was present. Wen asked how what he
observed was a violation of the ventilation plan, he replied:

Because this particular Ventilation Plan, the section
had a dust sanple there that showed quartz, and the
plan was revised to require a line curtain to be
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installed up to the roof and the roof bolt machine for
that purpose; they call it a DA

(Tr2. 130.)

I can find nothing in the ventilation plan which requires
that a line curtain be installed up to the rear of the roof bolt
machine. | can find nothing in the plan concerning its revision
in the event quartz is encountered. When | asked I nspector
Fields if the line curtain was required because the velocity of
the air in that area was not 3,000 cfm he stated that the
curtain "was needed because the Ventilation Plan was bei ng
revised due to the fact that where the quartz contents and the
[silicone] contents could be chronologically [sic] installed,
ot herwi se the Ventilation Plan woul dn't even be required to be
any place." (Tr2. 134.) The follow ng colloquy then took place:

Judge Hodgdon: | don't see how you get from Page D
where it says roof bolting operating at 3,000 cfns, to
the requirenent based on quart z.

The Wtness: Well, the quartz cones fromthe sanpl es
whi ch were sent to Pittsburgh to be anal yzed, and that
makes the deternmination as to where the silicone quartz
is in the sanple itself.

Judge Hodgdon: Is there sonething in the plan that
says, what you called a designated area, that there has
to be a line curtain?

The Wtness: No. Once the roof bolt becones a DA, the
plan was revised to require a [line] curtain to be

i nstall ed because a roof bolt becones a DA and it's
revised, or otherwi se you wouldn't have it.

Judge Hodgdon: |Is there soneplace in the plan it says
that or is that [found in the] regul ations?

The Wtness: As part of the regulation in which it
conforms with the DA or the Ventilation Plan

(Tr2. 134-35.)

Surprisingly, the Respondent agreed that what the inspector
descri bed was a violation of the ventilation plan. (Tr2. 216.)
It may well be that this was a violation of one or nore of the
Secretary's Regul ations. However, it clearly is not a violation
of the ventilation plan based on the evidence presented at the
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hearing, nor is it readily apparent what other regulation may
have been violated. Accordingly, | vacate the order

Docket No. KENT 93-992

The | ast docket consists of one citation for a violation of
Section 75.1725(a) of the Regul ations issued on March 17, 1993.
Citation No. 4026571 states that a diesel scoop was not being
mai ntai ned in safe operating condition because the automatic
brakes were inoperative.

Inspector Fields testified that on March 17 he investi gated
an accident which had occurred on March 16. He determ ned that
the engi ne had died on the scoop, that the scoop then rolled down
an incline and onto the side of an enbanknent where it turned on
its side. The scoop operator was taken to the hospital with
m nor bruises. The inspector related that the scoop was still on
its side when he nade his investigation and that at that tine he
was able to turn the tires by hand | eading himto believe that
the automatic braking system was inoperative.

I nspector Fields further reported that the operator told him
that the braking system had been working prior to the accident.
The inspector also talked to the Beech Fork mechani c who
i nspected the scoop and was i nforned that the brake caliper had
ruptured and split open.

It is Beech Fork's position that the caliper was destroyed
during the incident because the caliper could not sustain the
sudden | oad placed on it when the automatic braking system was
engaged after the scoop started rolling down the incline. |
conclude that the Secretary has not proved this violation by a
preponderance of the evidence presented at the hearing.

There is no direct evidence as to when the caliper broke,
but there is circunmstantial evidence that it was functioning just
prior to the accident. |If it broke wi thout prior warning during
t he accident, as the evidence seenms to indicate, then it cannot
be said that Beech Fork did not maintain the scoop in safe
operating condition. Accordingly, | vacate the citation.

CIVIL PENALTY ASSESSMENTS

In arriving at appropriate civil penalty assessments in

t hese cases, | have taken into consideration the statutory
criteria set out in Section 110(i) of the Act. |In the two years
precedi ng these viol ati ons, Beech Fork had accunul ated 227
violations. (G. Ex. 48.) That does not seemto be excessive
for a conpany of Beech Fork's size. The pleadings indicate that
M ne No. 1 produces 843,785 tons of coal per year and that, in
all, Beech Fork produces 1,777,147 tons per year. Consequently,
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| conclude that the assessed penalties are appropriate for a

conpany the size of Beech Fork and will

not effect its ability to

remai n in business. I have al so considered that nobst of the

vi ol ati ons were "significant

and substantial "

and that nost of

the violations involved only noderate negligence on Beech Fork's
have considered that on

part. Finally,

at

| east two occasi ons,

Beech Fork did not abate the violations as rapidly as it should

or could have and that

many of the violations were repeated.

I have assessed a penalty for each citation or

Accordi ngly,
order as foll ows: (Footnote 8)

Docket No. KENT 93-659
Citation No. 3816646
Order No. 3816647
Docket No. KENT 93-668
Citation No. 3816654
Citation No. 3816658
Citation No. 4029824
Citation No. 4029826
Citation No. 4029828
Citation No. 4027041
Citation No. 4027042
Citation No. 4027043
Citation No. 4027045
Citation No. 4029839
Citation No. 4029840
Citation No. 4026562
Citation No. 4027060

8 W thout explanation or

submtted in his brief that
doubl e the ampunt that

al

rat
but

$2, 000.

$2, 000.

$ 595.
$1, 155.
$ 595.
$1, 450.
$1, 450.
$ 595.
$4, 600.
$ 595.
$1, 450.
$ 595.
$4, 600.
$ 690.

$ 267.

onal e,

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

the Secretary has
one of the civil penalties be

he originally proposed in these cases. MW

review of the record provides no basis for such punitive action.
have not foll owed the Secretary's suggestion.

Ther ef or e,
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Docket No. KENT 93-669

Citation No.

Docket No. KENT 93-699

Citation No.

Citation No.

Citation No.

Citation No.

Docket No. KENT 93-709

Order No.

Order No.

Order No.

Citation No.

Docket No. KENT 93-780

Citation No.

Docket No. KENT 93-781

Citation No.

Citation No.

Citation No.

Docket No. KENT 93-903

Citation No.

Citation No.

Citation No.

Citation No.

Citation No.

Citation No.

Citation No.

4026569

4026561

3816644

4029838

4026568

3816656

3816657

4026565

9980129

9980135

3816651

4029827

4026564

4026563

4030141

4030142

4030151

4030152

4030154

4030155

L - A

$8, 000.
$7, 000.

$4, 600.

$

$1, 019.

$
$

L2 - S B - S - I - - . -

690.

267.

595.

595.

690.

50.

50.

595.

267.

903.

50.

431.

50.

431.

431.

690.

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00
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Citation No. 4030156 $ 267.00

Citation No. 4034025 $ 903.00

Total Penalty $51, 211. 00
ORDER

Order No. 4030143 in Docket No. KENT 93-904 and Citation
No. 4026571 in Docket No. KENT 93-992 are VACATED and DI SM SSED.
Citation No. 4026574 in Docket No. KENT 93-669 is DI SM SSED.
Citation No. 9980129 in Docket No. KENT 93-709 and Citation
No. 9980135 in Docket No. KENT 93-780 are MODI FI ED by reducing
the |l evel of negligence from"high" to "noderate."” Citation
No. 4030151 in Docket No. KENT 93-903 is MODI FI ED by del eting
the "significant and substantial" designation

Order Nos. 3816646 and 3816647 in Docket No. KENT 93-659;
Citation Nos. 3816654, 3816658, 4029824, 4029826, 4029828,
4027041, 4027042, 4027043, 4027045, 4029839, 4029840, 4026562 and
4027060 in Docket No. KENT 93-668; Citation No. 4026569 in Docket
No. KENT 93-669; Citation Nos. 4026561, 3816644, 4029838 and
4026568 in Docket No. KENT 93-699; Order Nos. 3816656, 3816657
and 4026565 and Citation No. 9980129 in Docket No. 93-709;
Citation No. 9980135 in Docket No. KENT 93-780; Citation
Nos. 3816651, 4029827 and 4026564 in Docket No. KENT 93-781
Citation Nos. 4026563, 4030141, 4030142, 4030151, 4030152,
4030154, 4030155, 4030156 and 4034025 in Docket No. KENT 93-903
are AFFI RVED.

Beech Fork Processing, Inc. is ORDERED to pay civi
penalties in the anbunt of $51,211.00 for these violations within
30 days of the date of this decision. On receipt of paynment,
t hese proceedi ngs are DI SM SSED

T. Todd Hodgdon
Admi ni strative Law Judge

Di stri bution:

MaryBeth Bernui, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 2002 Richard Jones Road, Suite B-201, Nashville, TN
37215 (Certified Mail)

Li nk Chaprman, Safety Director, Beech Fork Processing Inc.
P. O Box 190, Lovely, KY 41231 (Certified Mail)
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