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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

SECRETARY OR LABOR, : Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) : Docket No. LAKE 94-74
Petitioner : A . C. No. 11-00877-04033
V. :
Wabash M ne

AMAX COAL COVPANY,
Respondent

DECI SI ON DENYI NG MOTI ON FOR SUMVARY DECI SI ON

This is a civil penalty case under the Federal Mne Safety
and Health Act of 1977, 30 U.S.C. O 801 et seq. It involves
three O 104(d)(2) orders for alleged violations of 30 C.F.R
O 75. 400

Respondent has noved for summary decision as to one of the
orders (No. 405043), which alleges an accunul ati on of conbustible
materials in active workings of the Wabash M ne, specifically on
a diesel ramcar.

The cited regulation is a statutory mandatory safety
standard, which is provided in O 304(a) of the Federal M ne
Safety and Health Act of 1969. The statutory standard was
designated in the Secretary's regulations of 1970 as 30 C. F.R
0 75.400. The standard provides

Coal dust, including float coal dust deposited on rock-
dusted surfaces, |oose coal, and other conbustible
mat eri al s, shall be cleaned up and not be permitted to
accunul ate in active workings, or on electric equipnent
t her ei n.

Respondent contends that the standard does not apply to non-
el ectrical equipnment in active workings. It points to the
definition of "active workings," which is "any place in a coa
m ne where mners are normally required to work or travel" (30
CF.R 075.2) and to the Comm ssion's statement that "active
wor ki ngs generally are areas or places in a mne, not equipment”
(in holding that coal conveyor belts are not in and of thenselves
"active workings" and thus subject to preshift exam nations).
Jones & Laughlin Steel Corp., 5 FMSHRC 1209, 1212 (1983), rev'd
on ot her grounds sub nom UMM v FMSHRC and Vesta M ning Co.,

731 F.2d 995 (DC. Cir. 1984), aff'd on remand, 8 FMSHRC 1058
(1986) .
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The Secretary contends that, while stressing the prohibition
of accunul ati ons on el ectrical equipnent, the standard does not
restrict the phrase "active workings" to exclude accunul ati ons on
non-el ectrical equipnent.

In Black Di anond Coal M ning Conpany, Volunme No. 2, FMSHRC
1117, 1120 (1985), the Conm ssion discussed the clear
Congressional intent to elimnate fuel sources of explosions and
fires in active workings of underground coal nines:

* * * W have previously noted Congress' recognition
that ignitions and explosions are nmajor causes of death and
injury to miners: "Congress included in the Act mandatory
standards ained at elimnating ignition and fuel sources for
explosions and fires. [Section 75.400] is one of those
standards.” O d Ben Coal Co., 1 FMSHRC 1954, 1957 (Decenber
1979). We have further stated "(i)t is clear that those
masses of combustible materials which could cause or
propagate a fire or explosion are what Congress intended to
proscribe.” dd Ben Coal Co., 2 FMSHRC 2806, 2808 (Cctober
1980). The goal of reducing the hazard of fire or
explosions in a mne by elimnating fuel sources is effected
by prohibiting the accurmul ati on of materials that could be
the originating sources of explosions or fires and by al so
prohi biting the accurul ati on of those naterials that could
feed explosions or fires originating el sewhere in a mne.

The standard reflects a strong Congressional intention to
prohi bit conbustible accumul ati ons anywhere in active workings,
whil e stressing the prohibition of accunul ations on electrica
equi pment. Simlarly, the standard prohibits the accumnul ati on of
fl oat coal dust anywhere in active workings, while stressing that
the prohibition includes "float coal dust deposited on rock-
dusted surfaces.”" G ven the crucial purpose of renoving fue
sources of fires and expl osions, the standard woul d be self-
defeating if it permtted conbustible accumul ati ons on non-
el ectrical equipnent. The enphasis on accunul ati ons on
"electrical equipment” and "float coal dust deposited on rock-
dusted surfaces" should be read as particulars w thout
restricting the broader term "active workings."

Accordingly, | find that 30 CF. R 0O 75.400 applies to the
di esel equipnment cited in Oder No. 405043. The notion for
sumary decision is therefore DEN ED

W I |iam Fauver
Admi ni strative Law Judge
Di stri bution:

M guel J. Carnona, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 230 S. Dearborn Street, 8th Floor, Chicago, IL 60604
(Certified Mail)

R. Henry More, Esq., Buchanan Ingersoll Corp., 600 Grant Street,
58th Floor, Pittsburgh, PA 15219-2887 (Certified Mil)






