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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON
OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

JAVI ER SANCHEZ, : DI SCRI M NATI ON PROCEEDI NG

Conpl ai nant :

:  Docket No. WEST 93-460-D
V. . DENV CD 93-05

LI ON COAL COVPANY, :  Swanson M ne

Respondent :

DECI SI ON

Appear ances: M. Javier Sanchez, Price, Utah, pro se;

Brian Steffensen, Esq., Salt Lake City, Utah
for Respondent.

Bef or e: Judge Hodgdon

This case is before me on a conplaint of discrimnnation
brought by Javi er Sanchez agai nst Lion Coal Conpany under Section
105(c) of the Federal Mne Safety and Health Act of 1977,

30 U.S.C. 0O815(c). For the reasons set forth below, I find that
M. Sanchez did not engage in activities protected under the Act
and, therefore, was not discrimnated agai nst by Lion Coal

M. Sanchez filed a discrimnation conplaint with the
Secretary of Labor pursuant to Section 105(c)(2) of the Act,
30 U.S.C. O815(c)(2). The Secretary concluded that the facts
di sclosed during its investigation did not constitute a violation
of Section 105(c). M. Sanchez then instituted this proceedi ng
before the Conm ssion pursuant to Section 105(c)(3), 30 U S.C
0 815(c)(3)

The case was heard on June 14, 1994, in G een River
Wom ng. M. Sanchez testified in his own behalf. George Herne
and Anna Marie Boden testified for Lion Coal

FI NDI NGS OF FACT

M. Sanchez was enployed by Lion Coal to work init's
Swanson M ne, located in Huntington Canyon, Ut ah, from Cctober
1989 until|l Decenber 31, 1992. He was seriously injured in a mne
accident in August 1991 and did not return to work until August
1992. On his return he was limted to "light duty."
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In Septenber 1992, M. Sanchez fell off of a | adder and
aggravated a back injury. After going to the doctor he was
advi sed that he could not return to work until October 1, 1992.
When he reported this to Lion Coal, he informed themthat he
wi shed to seek a second opinion. M. Sanchez did not return to
the mne to go to work until March 10, 1993. At that tine, he
was told that he had been ternmi nated by the conpany on
Decenmber 31, 1992, and no | onger worked for them

M. Sanchez testified that he kept Lion Coal fully apprised
of his nedical status and was surprised when they would not take
hi m back. To corroborate this, he submtted a tel ephone bil
i ndi cating that he had called Lion Coal on Novenmber 24, 1992.
(Comp. Ex. A)

On the other hand, the witnesses for Lion Coal testified
that they never heard from M. Sanchez after he told themthat he
wanted to get a second opinion in Cctober 1992. M. Boden, Lion
Coal's Safety Adm nistrator, stated that she did not renmenber
receiving a tel ephone call from M. Sanchez on Novenber 24, nor
did she have any record of it, although she normally makes a
record of all tel ephone calls.

M. Herne testified that he made the decision to term nate
M. Sanchez at the end of 1992 after deternmining that the Safety
Department had not been contacted by M. Sanchez since Cctober
He recounted that the conpany had | earned from Workers
Conpensation that M. Sanchez had received tenporary tota
disability from Novenber 1, 1992, until November 13, 1992, at
which tinme it was determined that M. Sanchez could return to
work. (Resp. Ex. 2.) He stated that when M. Sanchez did not
return to work in December or otherw se contact the conpany, they
took himoff of the payroll and transferred his status from
active to term nated at the end of the nonth.

FURTHER FI NDI NGS OF FACT
AND
CONCLUSI ONS OF LAW

Section 105(c)(1) of the Act, 30 U S.C. 0O 815(c)(1),
provi des that a mner cannot be di scharged, discrinnated against
or interfered with in the exercise of his statutory rights
because: (1) he "has filed or made a conpl aint under or rel ated
to this Act, including a conplaint . . . of an alleged danger or
safety or health violation;" (2) he "is the subject of nedica
eval uations and potential transfer under a standard published
pursuant to section 101;" (3) he "has instituted or caused to be
instituted any proceedi ng under or related to this Act or has
testified or is about to testify in any such proceeding;" or
(4) he has exercised "on behalf of hinself or others . . . any
statutory right afforded by this Act."
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There is no doubt that M. Sanchez was discharged by Lion
Coal. However, in order to establish a prim facie case of
di scrimnation under Section 105(c) of the Act, a conpl aining
m ner bears the burden of establishing (1) that he engaged in
protected activity and (2) that the adverse action conpl ai ned of
was notivated in any part by that activity. Secretary on behalf
of Pasula v. Consolidation Coal Co., 2 FMSHRC 2768 (1980), rev'd
on ot her grounds sub nom Consolidation Coal Conpany v. Marshall
663 F2d. 1211 (2d Cir. 1981); Secretary on behalf of Robinette v.
United Castle Coal Conpany, 3 FMSHRC 803 (1981); Secretary on
behal f of Jenkins v. Hecl a-Day M nes Corporation, 6 FMSHRC 1842
(1984); Secretary on behal f of Chacon v. Phel ps Dodge Corp.
3 FMSHRC 2508 (1981), rev'd on other grounds sub nom Donovan v.
Phel ps Dodge Corp., 709 F.2d 86 (D.C. Cir. 1983).

M. Sanchez has not established that he engaged in protected
activity. He does not nmaintain that he filed or nade a conpl ai nt
of any dangers or safety or health violations or any other matter
under, or related to, the Act. Nor is there any evidence in the
record to indicate that he did so. There is no evidence that his
medi cal condition had anything to do with eval uati ons and
potential transfer under a standard published pursuant to
Section 101 of the Act, 30 U . S.C. 0O 801. The only proceeding,
under the Act, that he instituted and testified in was the
i nstant one, which occurred after, and as a result of, his
di scharge. Finally, M. Sanchez does not claimto have exercised
any statutory right afforded himby the Act.

The record is uncontroverted that M. Sanchez was termn nated
because he neither was present for work, nor informed Lion Coa
as to why he was not present for work, from COctober 1 unti
Decenber 31, 1992. In fact, he did not return to work unti
March 1993. G ving himthe benefit of every doubt, the record
still denobnstrates that he could have returned to work after
Novenmber 13, 1992, and that he only contacted, or attenpted to
contact, the conpany on Novenber 24, 1992.

It is not, however, necessary to resolve these issues
because they clearly do not cone within the four areas of
protected activities listed in the Act. | find, as have severa
Commi ssi on judges before nme, that a claimof protected activity
nmust be based on an alleged violation of a health or safety
standard or result from some hazardous condition or practice
existing in the m ne environnent for which the operator is
responsible. Frye v. Pittston/Cinchfield Coal Co., 11 FMSHRC
187, 190 (February 1989, Judge Wi sberger); Bryant v. Cinchfield
Coal Co., 4 FMSHRC 1380, 1421 (July 1982, Judge Kennedy);

Kaest ner v. Col orado Westnorel and Inc., 3 FMSHRC 1994, 1996
(August 1981, Judge Boltz).

M. Sanchez has not met this requirenent. Accordingly, |
conclude that the adverse action that M. Sanchez conpl ai ns of
did not result fromhis engaging in protected activity.
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ORDER

It is ORDERED that the conplaint filed by Javier Sanchez
agai nst Lion Coal Conpany for violation of Section 105(c) of the
Act is DI SM SSED.

T. Todd Hodgdon
Adm ni strative Law Judge

Di stri bution:

M. Javier Sanchez, P.O. Box 1603, Price, UT 84501
(Certified Mil)

Anna Mari e Boden, Safety Admi nistrator, Lion Coal Conpany,
P. 0. Box 6117, Rock Springs, WY 82901 (Certified Mail)

Brian Steffensen, Esq., 3760 South Highland Drive, Suite 200,
Salt Lake City, UT 84106 (Certified Mail)
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