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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON
OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

SECRETARY OF LABOR, . ClIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , . Docket No. LAKE 93-217
Petitioner : A C. No. 11-02790-03557
V. :

Kat hl een M ne

APOGEE COAL COMPANY,
d/b/a ARCH OF ILLINO S,

Respondent
DECI SI ON
Appear ances: M guel J. Carnona, Esq., O fice of the Solicitor
Chi cago, Illinois, for Petitioner

Frenchette C. Potter, Esq., Arch Mnera
Corporation, St. Louis, Mssouri, and David S.
Hemenway, Esq., St. Louis, Mssouri, for
Respondent .
Bef or e: Judge Anthan:
FACTS AND | SSUES PRESENTED

On the afternoon of February 19, 1993, Respondent conducted

a fire or escapeway drill during its A shift at the Kathleen nne
in southern Illinois, which on that day worked from8:00 a.m to
4:00 p.m (Tr. 109-114). During this drill all mners working in

the third, fifth, and seventh west sections wal ked approxi nately
2,000 feet out fromthe working face (Tr. 55, 113). Then two

m ners and the foreman from each section wal ked out to the m ne
surface through the primary intake air escapeway. The rest of
the crews returned to their sections (Tr. 55).

Al t hough pre-shift exam nations had been done of the working
sections and areas travelled by nmners to reach these sections--
prior to the start of the A shift at 8:00 a.m, no preshift
exam nation was conducted in the primary intake air escapeway
(Tr. 17). However, at about 1:00 p.m, just before the escapeway
drill, Albert Dudzik, the shift manager of the A shift and a
certified person for purposes of 30 C.F. R 75.361, perfornmed a
"suppl enental exam nation" of the primary escapeway (Tr. 111-
112).
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On March 17, 1993, MSHA received a section 103(g) conpl aint
regarding the lack of a preshift exam nation of the primry
escapeway on February 19 (Tr. 14). The conplaint was subnitted
by Local 16 of the United M ne Workers of America, which
represents the enpl oyees at the Kathleen mne. The next day,
i nspector John Wnstead visited the mne and interviewed
representatives of management and the union. He also inspected
pre-shift exam nation records and fire drill records. He then
i ssued citation 4053762 (Tr. 14-16). The citation alleged a
violation of 30 CF. R 75.360(a), in that "[a] planned fire dril
was conducted on two (2) shifts on 2-19-93 (8-4 and 4-12 shifts)
in the 3rd west and 5th west, and a pre-shift exam nation was not
conduct ed. "

Section 75.360(a) requires that within 3 hours preceding the
begi nni ng of any shift, a preshift exanm nation shall be perfornmed
by a certified person. Section 75.360(b) requires that the
certified person | ook for hazardous conditions, test for nethane
and oxygen deficiency, and determine if the air is noving inits
proper direction in a nunmber of different |ocations. The
| ocations relevant to this case are those in 75.360(b)(1),
"roadways, track haul ageways, and ot her areas where persons are
schedul ed to work or travel during the oncom ng shift." The
issue in this case is whether the prinmary escapeway was an area
in which persons were scheduled to work or travel during the 8:00
a.m - 4:00 p.m and 4:00-11:59 shifts on February 19, 1994.

MSHA contends that a preshift exam nation was required of
the primary intake escapeway because the fire drills of February
19, 1994, were scheduled or planned prior to the beginning of the
shift during which they were conducted. Respondent contends that
t he decision to conduct the fire drills on the A shift on
February 19, 1994, was not made until mdway through the shift
and therefore it was not required to conduct a pre-shift
exam nation. Further, Respondent contends that it conplied with
MSHA' s regul ati ons by conducting a suppl emental exam nation
pursuant to section 75.361. As to the later shift, Respondent
contends that no escapeway drill was conducted in the third and
fifth west sections as alleged in the citation.

Resol uti on of Disputed Facts

The testinony at hearing centered prinmarily on whether the
escapeway or fire drill of February 19, 1994, was schedul ed or
pl anned prior to the commencenment of the A shift at 8:00 a.m
that day. Stephen Sharp, the mine nanager at Kathl een, and
AAAAAAAA
FOOTNOTE 1
Thi s docket also includes citation 3037094 issued on May 4, 1993,
by inspector Bill Henson (Exh. J-1, stipulation # 7). At hearing
Respondent withdrew its contest of the $50 penalty proposed for
that citation (Tr. 131).
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Al bert Dudzi k, the A shift manager, testified that on Mnday,
February 15, 1994, the m ne's safety manager informed them and

ot her supervisory personnel that an escapeway (fire) drill had to
be perforned that week (Tr. 100-02, 108-09).

Dudzi k testified that he did not decide to conduct the
escapeway drill on his shift until noon on February 19 (Tr. 110-
111). He then conducted his exam nation of the primry escapeway
(Tr. 111). Upon reaching the m ne surface he called his three
section foremen and instructed themto conduct the drill, which
they did al nost i mediately (Tr. 112-114). | find the testinony
of M. Sharp and M. Dudzik credible and find that the tin ng of
the drill was determ ned just as they stated.

However, Robert Caraway, a roof bolter on the 7th west
section on the A shift, testified that he found out about the

escapeway drill on the previous day when his foreman, Gary
Cul pepper told the section crew to pick two nonsupervisory
enpl oyees to walk to the surface during the drill (Tr. 54-57).

I find Caraway a credible witness and find that Cul pepper did
tell his crewto pick two men to walk to the mne surface with
himthe following day. 1In so doing | find his testinony nore
persuasive on this point than the testinony of Stephen Sharp
Sharp interviewed all his supervisors and each one, including
Gary Cul pepper, who did not testify at the hearing, denied that
t hey had announced the escapeway drill on the previous day (Tr.
94, 103-04)

Al t hough at first blush it appears inconsistent to credit
Caraway as well as Respondent's testinony that no deci sion

regarding the drill was made until the afternoon of February 19,
these accounts are not necessarily inconsistent. February 19,
1994, was a Friday. 1In the tine period of the alleged violation

it was apparently not uncommon for the mine to operate on
Saturdays (Tr. 82). However, a decision to work on Saturday was
generally not made until two days beforehand, on Thursday (Tr.
103).

Cul pepper had been told that the escapeway drill would be
performed the week of February 15-19, and may not have known
whet her the m ne would operate on Saturday. Even if he did know

FOOTNOTE 2
Simlar testinmny was elicited from Eugene McCario, who testified
that he was informed the day before the drill that it would be

conducted the next day (Tr. 63-64). MCario worked in the 7th
west section on the 4:00 p.m to mdnight shift. The citation
does not allege a violation with regard to the 7th west section
only the 3rd and the 5th. Although Caraway al so worked in the
7th west section, his testinmobny is relevant because it suggests
that the A shift foremen knew on February 18 that an escapeway
drill would be performed on the 19th.
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he may have guessed that Friday would be day of the drill. |
find the fact that Cul pepper told his crew Thursday that the
drill would be conducted on Friday not necessarily inconsistent
with Dudzik instructing his forenmen on Friday that the drill was
to be conducted that afternoon.

RESPONDENT DI D NOT VI OLATE SECTI ON 75. 360( A)

I conclude that Respondent did not violate section 75.360(a)
because prior to the comrencenent of the A shift, enployees were
not scheduled to work or travel in the primary intake escapeway.
Therefore, no preshift exam nation was required.

The Secretary suggests that Respondent was avoiding its
obl i gati ons under the preshift exam nation regulation by waiting
until the shift began to announce the exact tinmng of its
escapeway drill, which had been planned the precedi ng Monday
(Secretary's post-trial brief, pp. 5-6). However, MSHA' s
regul ati on regardi ng escapeway drills, section 75.383, does not
require that an operator determ ne the timng of such drills

prior to the beginning of the shift in which the drill is
conduct ed.
Mor eover, | conclude that Respondent's conduct in this

matter is also consistent with the schene of the Secretary's
regul ati ons regardi ng workpl ace exam nations. The regul ation on
suppl emrent al exam nations, section 75.361, seens to give a nine
operator a choice. Either the operator can decide before a shift
to conduct a drill and do a preshift exam nation of the
escapeway, or it can decide during the shift to conduct the dril
and perform a suppl enental exam nation of the escapeway.

There appears to be no difference with regard to safety and
heal th between a preshift and a suppl enental exam nation. The
only apparent distinction in the requirenments of sections 75.360
and 75.361 is that a preshift exam nation nmust be recorded in a
book on the mne surface before non-certified persons enter the
i nspected areas (75.360(g)), while non-certified persons may
enter an area subject to a supplenental exam nation w thout the
recording of the results of the supplenmental exam nation, 57 Fed.
Reg. 20895 (May 15, 1992).

The preanble to MSHA' s revi sed ventilation regul ations
suggests that a suppl enental exanination provides the same degree
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of protection to mners as does a pre-shift exam nation. |ndeed,
it raises a question as to what, if anything, was at stake in the
instant litigation.

There is no need to require areas of the mne where
persons are not scheduled to work or travel to be

exam ned. . . the supplenental exam nation required by
section 75.361 permts the certified person to perform
exam nations of his or her own working areas and
requires a supplenmental examination to be made by a
certified person within 3 hours prior to any person's
entering any underground area in which a preshift

exam nation for that shift has not been made. 57 Fed.
Reg. 20893 (May 15, 1992).

In light of the fact that Respondent conplied both with the
letter and spirit of the Secretary's regulations, | vacate
citation 4053762.

ORDER
1. Citation 4053762 i s VACATED.

2. Respondent is ordered to pay the $50 civil penalty which
was proposed for citation 3037094 within 30 days of this
deci si on.

Arthur J. Anthan
Adm ni strative Law Judge

AAAAAAAAAA
FOOTNOTE 3

Underlying the section 103(g) conplaint which gave rise to the
instant citation was a di spute between Respondent and UMM Loca
16 as to whether union enployees or nanagenent enpl oyees shoul d
perform onshi ft exam nations (Tr. 58-59, 71-72). The situation
at the tinme of the inspection was that union enpl oyees conducted
pre-shift exam nations and management enpl oyees conducted on-
shift and suppl emental examni nations.
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Di stri bution:

M guel J. Carnona, Esq., Ofice of the Solicitor, U S
Department of Labor, 230 S. Dearborn St., 8th Flr. Chicago, IL
60604 (Certified Mil)

Frenchette C. Potter, Esq., Arch Mneral Corporation, CityPlace
One, St. Louis, MO 63141 (Certified Mail)

David S. Hemenway, Esq., 1283 Jade Wnd Circle, St. Louis, MO
63011- 4224 (Certified Mail)
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