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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

SECRETARY OF LABOR, : DI SCRI M NATI ON PROCEEDI NGS
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , :  Docket No. LAKE 94-204-D
on behalf of DAVID R SKELTON, : VINC CD 92-02
Conpl ai nant :
V.

PEABCODY COAL COMPANY,

Respondent
SECRETARY OF LABOR, . Docket No. LAKE 94-205-D
M NE SAFETY AND HEALTH : VINC CD 92-03
ADM NI STRATI ON ( MSHA) , :
on behalf of M CHAEL E. KRESS, . Squaw Creek M ne
Conpl ai nant

V.

PEABODY COAL COMPANY,
Respondent

ORDER DI SM SSI NG PROCEEDI NGS
Before: Judge Koutras
St at enent of the Proceedings

These proceedi ngs concern conplaints of alleged discrim -
nation filed by the Secretary of Labor on May 9, 1994, agai nst
the respondent pursuant to section 105(c)(2) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 0O 815(c)(2). The
conplaints were filed on behalf of two miners enployed by the
respondent (David R Skelton and M chael E. Kress).

It would appear fromthe pleadings that M. Skelton and
M. Kress filed their initial conplaint with MSHA on August 17,
1992, after they were verbally repri manded on June 23, 1992, by
their supervisor for allegedly "taking too Iong for |lunch and
operating their pans (scrapers) too slow on open roadways to the
poi nt of being unproductive and insubordinate”. In support of
their conplaint, M. Skelton and M. Kress stated that they "were
operating our equi pnent in a safe manner as conditions dictated,"
and they demanded that the repri mands be renoved.
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The Secretary alleges that M. Skelton and M. Kress engaged
in protected activity "by refusing to drive the vehicles they
were driving, in the performance of their mning activities,
because they had a good faith and reasonabl e belief, that
operating at hi gher speeds would cause injury to thensel ves

or to others". The Secretary also alleges that M. Skelton and
M. Kress were discrinmnated agai nst and repri manded for driving
their vehicles too slowy. It is not clear whether the Secretary

is alleging two protected activities (refusing to drive the
scrapers and/or operating themtoo slowy).

The pleadings reflect that the local UMM union filed a
grievance on behalf of M. Skelton and M. Kress on July 6, 1992,
all eging that "m ne managenent is creating an unsafe condition
and practice by interfering with the safety rights of the nenbers
of local union 1189 and others". The grievance proceeded through
several steps pursuant to the 1988 uni on/ managenent agreenent,
and it was resolved and wi thdrawn on August 21, 1992, "with the

under st andi ng that managenment will not use intim dation to
interfere with the safety rights of the nenbers of |ocal union
1189". It is not clear whether the verbal reprimands were ever

recorded or renoved fromthe enploynment records of M. Skelton
and M. Kress.

The Secretary requests the followi ng relief:

1. A finding that M. Skelton and M. Kress were
unl awful Iy di scrim nated agai nst when they were
repri manded for engaging in protected activity.

2. Expungenent from the respondent's enpl oynent
records of any and all references to the reprimands.

3. The posting of a Notice at the mne for a period of
not | ess than 60 days which states the respondent's
recognition of the mners' statutory rights to file

di scrimnation or hazard conplaints with MSHA, and the
respondent's conmmtnment to honor these rights and not
to interfere in any manner with the exercise of these
rights.

4. A civil penalty assessnments of $8,500, against
the respondent for the alleged violations of
section 105(c)(1).

In its answer, the respondent admtted that M. Skelton and
M. Kress were verbally reprinmanded by their supervisor for
operating the scrapers too slowy on the haul road and for taking
excessively long lunch periods. However, the respondent denied
any discrimnation, and asserted that the filing of the
Secretary's conplaints approximately two (2) years after the
al l eged discrimnatory reprimand, and approxi mately twenty (20)
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mont hs after the miners' conmplaints were filed with MSHA are
untinmely and have prejudiced the respondent in its efforts to
respond to and defend agai nst the conplaints.

On June 15, 1994, | issued an Order to Show Cause requiring
the Secretary to State why these cases should not be disni ssed as
untimely. The Secretary's response was received on July 8, 1994.
The respondent filed a reply to the Secretary's response, and it
was received on July 11, 1994,

The Secretary's Argunents

The Secretary takes the position that the conplaints should
not be dism ssed as untinmely because a dism ssal woul d not serve
to protect the health and safety of mne workers. The Secretary
further believes that the respondent would not be materially
prejudiced if the conplaints were allowed to go forward, and he
poi nts out that the respondent has not stated the nature of any
prejudi ce and only gives a vague reference that it would be
prejudiced in trying to defend the conplaints. The Secretary
concludes that the claimof prejudice by the respondent is nerely
based upon the Secretary's failure to nmeet the statutory tinme
limts set forth in section 105(c)(3) of the Act. The Secretary
asserts that these time |imts are not jurisdictional, and that
the rights of the conplaining mners to be free of intinidation
in the exercise of their protected rights far outwei ghs any claim
of prejudice by the respondent.

The Secretary argues that the respondent has not shown any
legitimate claimof material prejudice. Citing Secretary of
Labor (MSHA) ex rel Donald R Hale v. 4-A Coal Conpany,

8 FMSHRC 905 (June 1986), where the Conmm ssion reversed an ALJ
deci sion dismssing an untinmely conplaint which had been filed by
the Secretary nore than two years after the mners' conplaint had
been filed with MSHA, the Secretary asserts that his failure to
meet any of the statutory deadli nes was subjugated by the miner's
rights, and that the innocent m ners should not be prejudiced or

| ose their protected rights because of the Secretary's failure to
timely meet his obligations.

Commenting on nmy reference to the Conmission's "untinely
filing" decisions in Joseph W Herman v. | MCO Services, 4 FMSHRC
2135 (Decenber 1982), and David Hollis v. Consolidation Coa
Conmpany, 6 FMSHRC 21 (January 1984), uphol ding the dism ssal of
the conplaints as untinely (el even nonths in one case, and nore
than six nmonths in the other), the Secretary asserts that those
cases are distinguishable fromthe instant conplaints in that
t he respondent mnine operators apparently had no notice that the
m ners were alleging discrimnation until their conplaints were
filed with the Conmi ssion.
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The Secretary maintains that the respondent in the present
cases had anple notice that the two nminers had filed conplaints
and were pursuing their rights under the Act, as well as their
ri ghts under the | abor/management grievance procedure. The
Secretary points out that the investigation of the conplaints
commenced within the tine set by statute, that the respondent was
notified of the conplaints by mail on August 25, 1992, and that
the respondent's counsel was present when its supervisory
enpl oyees were intervi enwed.

The Secretary asserts that the respondent cannot claim
unfair surprise because it has been aware for some tine that the
conpl ai nts were pendi ng, and that prudence would have dictated
that the respondent place itself in a position to defend agai nst
the potential clains fromthe outset, until respondent was
informed that the investigation had been concl uded, and the
Secretary issued his findings.

The Secretary states that he has good reasons for the del ay
inthe filing of the conplaints in these cases. In support of
this conclusion, the Secretary asserts that the cases are
sonmewhat novel in that there is no request for a nmonetary "nake
whol e" renedy fromthe conpl ainants, but only for a civil penalty
assessnment for the alleged acts of discrimnation. The Secretary
further states that the grievance which arose out of the sanme set
of facts giving rise of the instant cases was wi thdrawn after the
respondent agreed that it would not intinidate the mners in the
exercise of their rights. The Secretary further states that
addi ti onal gui dance was needed in order to determ ne whether any
nore of his scarce resources should be invested in these cases,
when the objectives of the Mne Act m ght have been served
t hrough the BCOA/ UMM | abor contract grievance process.

The Secretary further argues that there were nore | evel s of
review in these cases than normal, and that certain portions of
the cases had to be reinvestigated before a final determnnation
that conmplaints should be filed with the Conmi ssion. In
addi ti on, because of the additional |evels of review the
investigation file had several destinations and was m splaced for
atime and the file had to be duplicated for the Secretary's
counsel who eventually filed the conplaints. The Secretary
states that in Secretary v. M Jam eson Conpany, 12 FMSHRC 901
(March 1990), Chief Judge Paul Merlin allowed late filing of
penalty contests where a file was m spl aced.

In conclusion, the Secretary states that the time linits set
by Congress were not only to avoid the bringing of stale clains,
but also to bring swift relief for a m ner who had been w onged
in the exercise of his statutory rights. The Secretary admts
that he failed to nake his determ nation quickly, but maintains
that the miners should not lose their rights for his failure
particularly since they did what was required of them The
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Secretary believes that the objectives of the Mne Act will only
be served by allowing the clains of M. Skelton and M. Kress to
go forward.

The Respondent's Argunents

Wth regard to the Conmission's decision in the 4-A Coa
Conpany case cited by the Secretary, holding that a conplaining
m ner "should not be prejudiced by the failure of the Governnent
to meet its tine obligations", the respondent asserts that these
rationale applies with greatly dimnished force in the instant
cases where the Secretary has admitted that he seeks no nonetary
remedy for the miners and only seeks civil penalty assessnents
agai nst the respondent.

The respondent candidly admits that it does not allege that
any witnesses have died or becone otherw se unavail able or that
docunent ary evi dence has been | ost or destroyed in the nearly two
years in which the Secretary was deciding what to do with these
cases. However, the respondent asserts that the | onger the
i nterval between event and trial, the nore difficult it is to
present a case because nenories of details dim while w tnesses
versions of events harden like cenent in their mnds, and the
search for truth is inpeded. |In addition to this genera
prejudi ce, the respondent maintains that it will be inconven-

i enced by the Secretary's delay in that the Superintendent of
Squaw Creek M ne at the tine of the alleged discrimnation has
been reassigned to another nmine in the interimand his partici-
pation as a witness in these proceedings, involving a mne for
which he is no longer responsible, will interfere with his
ability to manage the nmine for which he is currently responsi bl e.

In response to the Secretary's contention that the
respondent failed to act prudently when it was initially informed
of the conplaints in the Sumer of 1992, the respondent asserts
that the Secretary ignores the fact that he does not necessarily
i nform operators when he concludes his investigations, and that
the respondent's counsel is still waiting to hear fromthe
Secretary on a discrimnation claimfiled by a mner four years
ago. Further, the respondent points out that it requested
production of the Secretary's witten determ nation of
discrimnation in these cases and that the Secretary objected to
producti on on the grounds that the docunents were privil eged.
Under the circunstances, the respondent believes that "it borders
on the disingenuous for the Secretary to suggest that PCC should
have waited for the Secretary's findings."

In response to the Secretary's proferred excuses for his
substantial delay in filing the conplaints, the respondent states
that the Secretary does not describe the "additional guidance"
needed in these cases or why it took nore than a year to obtain
such gui dance
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Wth regard to the Secretary's assertion that he wanted to
await the outcome of the grievance proceedings to insure that his
"scarce resources"” were not wasted, the respondent points out
that the attachnments to the Secretary's response to ny show cause
order show that the grievance was w t hdrawn on August 21, 1992,
just four days after the mner's conplaints in the these cases
were filed in the MSHA field office.

Wth regard to the Secretary's misplacenent of the
i nvestigative file and the need to replace it by duplication of
the investigating office's file, the respondent believes that two
weeks is a generous tinme allowance for copying a file and that
the actual delay was on the order of 18 nmonths. The respondent
points out that in response to its interrogatory seeking an
excuse for his delay the Secretary did not nention any lost file
and the respondent believes that the Secretary's attitude toward
the tinme limts of section 105(c) of the Act is that those limts
need not be taken very seriously.

The respondent states that the Secretary's position appears
to be that unless a witness had died or left the country, any
delay by the Secretary in filing a discrimnation conplaint, no
matter how long and no matter how flinsy his excuse, nust be
tolerated. The respondent concedes that there may be
justification for such a position where the rights of mners
woul d be prejudiced by dismssal, but it enphasizes that in this
case the Secretary does not seek an relief for the nminers, only a
civil penalty. The respondent believes that the Secretary would
be the only party to suffer for his dilatory handling of this
matter if the conplaints were dism ssed, and since the Secretary
has shown no substantial excuse for his delay, the respondent
concl udes that the conplaints should be dism ssed.

Di scussi on

Section 105(c)(3) of the Mne Act requires the Secretary to
proceed with expedition in investigating and prosecuting a
m ner's discrimnation conmplaint. Section 105(c)(2) and (c)(3)
require the Secretary to act within the following tine frames:

1. Commence the investigation of the conplaint within
15 days of its receipt fromthe m ner

2. Wthin 90 days of the receipt of the conplaint,
notify the conplaining mner of any determnation as to
whet her a viol ation has occurred.

3. If a determ nation is nade that a violation has
occurred, imediately file a conplaint with the
Commi ssi on.
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The Conmi ssion's Rules, at Part 2700, Title 29, Code of
Federal Regul ations, inplenent the statutory tine provisions.
Rul e 40(a), 29 C F.R 0O 2700.40(a), requires the Secretary to
file a conplaint after an investigation if he finds that a
vi ol ati on has occurred. Rule 41(a), 29 C.F.R 0O 2700.41(a),
requires the Secretary to file the conplaint within 30 days after
his witten determination that a violation has occurred.

The 4- A Coal Conpany case cited by the Secretary concerned a
di scharged m ner who cl aimed he was fired for meking safety
conplaints. Wile it is clear that the Commi ssion relied on the
| egislative history reflecting congressional intent "to protect
i nnocent miners fromlosing their cause of action because of
del ay by the Secretary,” 8 FMSHRC 908, the Comnr ssion al so
recogni zed that Congress was equally aware of the due process
probl enms that nmay be caused by the prosecution of stale clains.
In this regard, the Conmm ssion stated as follows at FMSHRC 908:

* * * * The fair hearing process envisioned by the

M ne Act does not allow us to ignhore serious delay by
the Secretary in filing a discrimnation conplaint

if such delay prejudicially deprives a respondent of
a nmeani ngful opportunity to defend agai nst the

claim * * * * |f the Secretary's conplaint is |ate-
filed, it is subject to dismssal if the operator
denonstrates material |egal prejudice attributable to
t he del ay.

See also fn. 4, at 8 FMSHRC 909, where the Comnmi ssion stated
as follows:

We reject the Secretary's contention that because he
filed his conplaint within 30 days of determ ning that
a violation had occurred, he acted in a tinmely fashion.
This contention ignores the 90-day tine frame specified
in section 105(c)(3) and the possibly prejudicia

ef fect of the considerable delay involved here.

The Secretary also relies on a ruling by Chief Judge Merlin
in Secretary v. M Jani eson Conpany, 12 FMSHRC 901 (March 2,
1990), a civil penalty case in which Judge Merlin all owed the
late filing of the Secretary's proposed civil penalty assessnent
due to a msplaced file. In excusing the delay, Judge Merlin
relied on the fact that a relatively short period of tine was
i nvol ved, the Secretary's response to this show cause order was
pronmpt, and the operator did not allege or show any prejudice

In Lawence Ready M x Concrete Corporation, 6 FMSHRC 246
(February 1984), Judge Merlin dismssed the Secretary's
proposed civil penalty petition filed a year and a half |ate.
Judge Merlin ruled that the Secretary's excuse that the delay was
caused by the placing of certain docunents in the wong file and
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the inadvertent failure to file the petition did not constitute
good cause "for such an extraordinarily long delay", and he
concl uded that the operator should not have to answer such a
stale claim

In Salt Lake County Road Departnent, 3 FMSHRC 1714 (July
1981), the Secretary argued that its two-nmonth delay in filing a
proposed civil penalty assessnment was due to an extraordinarily
hi gh casel oad and | ack of clerical personnel. |In denying the
operator's contention that the penalty proposal should have been
di sm ssed because of the late filing, the Commi ssion held that on
bal ance, and in the absence of prejudice to the operator
di sm ssal of the case because of a procedural error would not
further the public interest in effectuating the Mne Act's
substantive civil penalty scheme. However, the Comr ssion took
note of the fact that the operator nmade no effort to denonstrate
prej udi ce, and while recognizing that ni stakes can happen because
of the volum nous Secretarial litigation nationw de, the
Conmi ssion stated as follows at 3 FMSHRC 1717:

The Secretary's reason for delay, an extraordinarily
hi gh casel oad and | ack of clerical personal, mght be
deermed an i nproper excuse for filing a sinple, two-page
pl eading two nonths late. As Salt Lake points out,

al nost any law office in the country can claimthe sane
"cause" as an excuse to evade every tinme linmt in the
various rules of civil procedure. However, the
Secretary is engaged in volunm nous national litigation
and m st akes can happen. W believe that the Secretary
mnimally satisfied the adequate cause standard in this
case. This is not to say that we will tolerate a
practice of filing relatively unconplicated pleadi ngs
|ate. Therefore, we cannot too strongly urge the
Secretary to conmply with Commission Rule 27, to the end
that the enforcenent goals enbodied in section 105(d)
be realized. (Enphasis added).

Medi ci ne Bow Coal Conpany, 4 FMSHRC 882 (May 1982),
concerned a 15-day delay in the filing of civil penalty proposals
by the Secretary. In affirmng the trial judge's conclusion that
the delay did not warrant a dism ssal of the case, the Comm ssion
relied on its decision in Salt Lake County Road Departnent, a
two-part test, nanmely, a showing by the Secretary that there was
adequate cause for the delayed filing, and m ne operator
prej udi ce caused by the delayed filing. The Comr ssion concl uded
that the operator failed to show a delay so great that
preparation or presentation of its case was prejudiced.
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In The Anaconda Conpany, 3 FMSHRC 1926, (August 1981),
Judge Morris dism ssed the Secretary's civil penalty petition
that was filed nearly two years late. Citing the Salt Lake
County Road Department decision, Judge Morris stated as foll ows
at 3 FMSHRC 1927:

The Conmmi ssion established a two prong test to
deternmine if the late filing of the proposal for
penalty addressed to the Commi ssion is in substantia
conpliance with the Act and, therefore, should not
result in the disnm ssal of the case. The Secretary
must show that there was adequate cause for the del ay.
The m ne operator nust show that it has been prejudiced
by the delay. These two requirenments are to be

bal anced agai nst each other with the scal es wei ghi ng
heavily on the side of enforcenment. However, the

obj ective of effective enforcenent can be thwarted by
the Secretary's inexcusable delay over a substantia
period of time. The Conmi ssion warned the Secretary
agai nst any unwarranted dilatory action

The above test is directly applicable here. Congress
perceived that the pronpt assessnment of a penalty was
necessary for effective enforcement. |In the present
case, the delay of nearly two years is on its face a
bl at ant disregard of this objective. Contrary to the
Secretary's statement in its response to the notion,
Section 815(a) of the Act provides the statutory
authority for the vacation of a citation where the
Secretary has been so dilatory in assessing a penalty
that effective enforcement of the Act is inpossible.

In Price River Coal Conpany, 4 FMSHRC 489 (March 1982).
Judge Morris sustained the operator's nmotion to dismiss the
Secretary's untinely civil penalty proposals, citing Salt Lake
County Road Departnent. Judge Mrris concluded that the
Secretary's asserted excuse of a high volume of case workl oad and
| ack of clerical personnel were inadequate reasons for the del ay,
and the absence of a key witness prejudiced the mne operator's
case.

The Conmi ssion has on several occasions in the past
adnoni shed the Secretary for failing to meet the Mne Act's
statutory time limts for filing discrimnation conplaints, and
in my view, these cases are an exanple of unjustified and
unr easonabl e delays. |If the time constraints found in the Act
and the Conmission's Rules are to have any neaning, | believe the
Secretary should set the exanple, and be sensitive to those
requi renents, particularly in cases brought on behalf of mners
who may find their protected rights in jeopardy because of his
failure to tinely bring case before the Comm ssion.
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After careful review and consideration of the Secretary's
reasons for the protracted delay in these cases, they are
rejected, and | conclude and find that they are insufficient and
i nadequate reasons for justifying the delay. The asserted
"novel ty" of these cases is no excuse. Indeed, the fact that
these cases, in their present posture, were admittedly filed by
the Secretary "only for a civil penalty assessment for the
all eged acts of discrimnation" is all the nore reason for
i nsuring conpliance with the time linmtations of the Act and the
Commi ssion's Rules. Protracted unjustified delays in cases where
the Secretary's primary reason for filing the conplaints is to
seek civil penalty assessnments of $8,500, against a mine operator
are inherently prejudicial to an operator's expectation and right
to defend and be heard within a reasonable tine.

Wth regard to the union grievance that was filed by
M. Skelton and M. Kress, | take note of the fact that it
arose out of the same set of facts giving rise to the instant
conplaints and that it was w thdrawn on August 21, 1992,
approximately twenty-one (21) nonths before the filing of
the conplaints by the Secretary on May 10, 1994. | fail to
under stand why the disposition of the grievance, which apparently
resol ved the safety dispute between the parties, added to the
protracted del ay.

Wth respect to the additional reasons advanced by the
Secretary for the delay (additional |evels of review
reinvestigation, and lost files), | am not persuaded that
they justify the delay in filing these conplaints.

The Secretary admits that the m splaced file was duplicated
for his counsel who filed the conplaints. The Secretary does not
state how long the file was m splaced, and it would appear to ne
that the file located at the MSHA investigating office was not
| ost or misplaced and was readily avail abl e.

Al t hough the respondent in these proceedings adnmittedly does
not allege that any wi tnesses are unavail able, or that any
docunentary evi dence has been | ost or destroyed, the supporting
affidavit of its trial counsel states that the passage of tinme
i nevitably hinders and i npedes the effective preparation and
presentation of a case. Counsel confirnms that the respondent was
notified of the initial filing of the mners's conplaints with
MSHA in August 1992, and that he represented managenment's
Wi tnesses during the interviews with MSHA's investigators.
However, after the passage of 6 nonths, with no further notice
from MSHA, counsel assunmed that MSHA decided not to proceed
further.

Respondent's counsel further nmmintains that the |onger the
i nterval between the alleged discrimnatory act and the trial, it
is more difficult to present a case because nenories of the
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details and the witnesses' versions of the events dimw th the

passage of tine. | conclude and find that the respondent has nmade
a mni mum showi ng of prejudice. | reject the respondent's
assertion that it will be inconvenienced if it had to produce the

m ner superintendent who is no | onger working at the m ne where
the alleged reprimand of the m ners took place. Everyone who
participates in trials in cases of this kind may, in one manner
or another, claimthat is not convenient for themto appear or
participate. There is no showi ng that the superintendent cannot
be deposed at the nmine where he is now enpl oyed.

After careful review and consideration of the pleadings and
argunents filed by the parties, | conclude and find that the
Secretary's delay in bringing these cases to the Commi ssion is
not justified and | agree with the respondent’'s position in
support of its nmotion to dismss. | amnot unm ndful of the fact
that the dismssal of a discrimnation conplaint may prejudice
the rights of miners who are not responsible for the delay, and
that dismssals are not to be taken lightly. However, on the
facts of these cases where it appears that the identical issue
was pursued by the m ners through the grievances they filed and
that the grievances were withdrawn, and the Secretary has
admtted that he is not seeking a "nake whole" remedy for the
mners but only a civil penalty assessnent, | believe that on
bal ance, the scales tip in favor of the respondent. Further,
am not convinced that the public interest is served hy
continually allowing the Secretary to avoid the tinely filing of
cases of this kind, particularly where he is seeking rather
substantial civil penalty assessments for an alleged incident of
di scrimnation that appears to have been resolved nearly 2 years

ago through the grievance process. | believe that basic fairness
dictates that the Secretary act with reasonabl e dispatch in
pursuing a case. | sinply cannot conclude that he has done so

in these cases.
ORDER

In view of the foregoing, the respondent's notion to disniss
these cases as untinely IS GRANTED, and the conplaints ARE
Dl SM SSED.
CGeorge A. Koutras
Adm ni strative Law Judge
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Di stri bution:

Lisa A Gay, Esq., Ofice of the Solicitor, U.S. Departnment of
Labor, 230 South Dearborn Street, 8th Floor, Chicago, IL 60604
(Certified Mil)

David R Joest, Division Counsel, Peabody Coal Conpany,
1951 Barrett Court, P.O Box 1990, Henderson, KY 42420-1990
(Certified Mil)
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