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St atement of the Case

Thi s proceedi ng concerns a conpl aint of alleged
discrimnation filed by the Secretary of Labor against the
respondent pursuant to section 105(c)(2) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 815(c)(2). The
conpl aint was filed on behal f of Johnny Robinson, a former
enpl oyee and drill operator of the respondent who cl aimed that he
was di scharged on or about August 16, 1993, because he made a
series of health and safety conplaints regarding the condition of
the drill.

The respondent denied any discrinmination, and it contended
that M. Robinson was di scharged for danmagi ng the conpany dril
that he was operating on August 16, 1993, the day that he was
di schar ged.

A hearing was held in Pikeville, Kentucky. The petitioner
filed a posthearing brief, but the respondent did not. However
I have considered its oral argunents made at the hearing in the
course of my adjudication of this matter.
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| ssues

The critical issue in this case is whether M. Robinson's
di scharge was pronpted in any way by any health or safety
conpl aints that he may have nmade concerning the drill, or whether
it was the result of his damaging the drill as clainmed by the
respondent. Additional issues raised by the parties are
i dentified and di sposed of in the course of this decision

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977,
30 U.S.C. Oet seq.

2. Sections 105(c) (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. O 815(c) (1),
(2) and (3).

3. Commission Rules, 29 CF.R 0O 2700.1, et seq.
Sti pul ations
The parties agreed to the following (Tr. 9-12).

1. M. Robinson was hired by the respondent on

April 12, 1993, as a general |aborer-drill operator, at
a salary rate of $10 per hour, based on a 40-hour week.
He subsequently received a raise to $11 per hour, and
his overtine rate was $16.50 per hour. His |ast day of
enpl oyment was August 16, 1993.

2. The subject mne is a non-union operation, and
M. Robinson is a "mner" as defined by the Act.

3. The conplaint was filed by the Secretary pursuant
to section 105(c)(2) of the Act, and the Comm ssion has
jurisdiction in this matter.

4. The respondent is a coal m ne operator engaged in
the business of mning coal in interstate commerce and
is subject to the Act.

Conpl ai nant's Testi nony and Evi dence

Johnny M Robi nson, the conmplainant in this case, testified
that he has a tenth grade education and has worked in the m ning
i ndustry for 9 or 10 years. He worked for the respondent at the
No. 12 surface coal mne on the day shift as a drill operator and
rock truck driver, as needed. He was hired by Phillip Rife, the
m ne foreman, and M. Rife was his supervisor for the entire tine
he worked at the mine. He confirmed that his normal work hours
were 7:00 a.m to 5:00 p.m, six days a week and the m ne
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operated one shift when he was there. He stated that he received
no training or orientation when he was hired and no one expl ai ned
any conpany policies or procedures to him He had never been

di sciplined prior to his discharge on August 16, 1993

(Tr. 16-19).

M . Robi nson explained his duties, and he described the
drill that he usually operated on a daily basis (Tr. 21-22). He
stated that one of the levers on the 35B Gardner Denver dril
that he operated was hard to pull and he had to use both hands to
pull it. He believed the |ever operated the blower. He also
stated that the dust collector and air conditioner were not
working (Tr. 23). He stated that he nmentioned all of these
problems to M. Rife, to the m ne operator Tommy Potter, and to
Gary Mnix, the nechanic (Tr. 24).

M. Robi nson stated that he experienced "bad chest pains"
and that he "got to smothering a lot" and had to go to the
hospital emergency roomas a result of the problens with the
drill. He stated that he was not admitted but was given an
E.K. G test and x-rays were taken, and he also took a stress
test. He informed M. Rife about his health problens and
explained as follows at (Tr. 27):

A. He said there was nothing wong with my heart. |

said, "I don't think so either, Phillip. If it's
anything wong with ne, it's the |lever and breathing
the dust that |'ve been breathing." He said, "There

ain't nothing wong with you."

M. Robi nson stated that M. Potter told himthat he was
trying his best to repair the drill lever and agreed that it was
hard to pull (Tr. 25). M. Robinson stated further that M. Rife
responded to his conplaints about the drill, and he expl ai ned as
follows at (Tr. 24-25):

A. He said they was planning on getting themfixed, he
said, as soon as they could get somebody up here to
work on the air conditioner, the air-conditioning. And
he said the dust collector and everything would be
fixed, in tinme.

Q Was the dust collector ever repaired?

A. Let's see. | was off for two weeks. And when
cone back to work, the dust collector was worKking.
And | run it about two or three days after that and
was fired.

Q \What about the air conditioner ?

A Yes, it was working.
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Q How long had that been repaired before you were
fired?

A.  They done all this maintenance in the two weeks |
was of f.

Q How about the lever on the drill?
A. It was never repaired.

M. Robi nson stated that on August 16, 1993, he was
operating the drill on the haul age road that is |located fromthe
parking lot out to the work area and he was drilling a drainage
ditch against the highwall. M. Rife assigned himthat job and
acknowl edged that he would be drilling in a "tight area" because
of passing coal haulage trucks. M. Rife told himto "be carefu
and take your tinme" but not to hold up any of the coal trucks
(Tr. 28-29).

M. Robi nson stated that four coal trucks and ot her
vehi cular traffic passed by himon the haul age road while he was

operating the drill, and when the coal trucks passed he was a
foot and a half away and he positioned hinself as close as he
could to the highwall. He would sonetines back up to a wi der

part of the road if he were close enough to do so before the coa
trucks reached his area (Tr. 30-32).

M. Robi nson stated that he realized that the drill bl ower
was danmaged that sane evening after he parked the drill at the
parking | ot and began to check the oil and water to prepare the
machi ne for work the next day. He explained that he was renoving
sonme tree |inbs and | eaves fromthe machine and noticed that the
bl ower was bent. He then called M. Rife on his truck C B. and
asked himto come to the drill. He and M. Rife exam ned the
damage, and M. Robinson stated as follows at (Tr. 36):

* * * | said, "Phillip," |I said, "lI'"msorry for bending
the blower on the drill.” | said, "I was in a tight
spot." He said, "Yeah, | know you was in a pretty
rough spot." | said, "Well, | tried ny best, you know,
to take care of the equi pnent."”

And he said, "Well, | don't know what the owners is
going to say about it. | said, "Well, like | said, |I'm
sorry | bent the blower on the drill." And then he
asked me, he said, "Are you working tonorrow?" And
said, "Yeah." He said, "Well, | guess | can put you
driving the water truck.” | said, "Okay. |I'll see you
in the norning." That was about -- | guess, about ten
mnutes till five.
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M. Robi nson stated that M. Rife called himat home on the
eveni ng of August 16, at 8:30 or 9:00 p.m and told himthat he
no | onger needed his services. M. Robinson stated that he
responded "Ten-Four"” and that "it choked ne that | got fired"
M. Robi nson then called M. Mnix, the nmechanic, and infornmed
hi mthat he had been fired and M. Mnix told himthat he could
not be fired over the phone and that "he has got to fire you to
your face" (Tr. 38).

M. Robi nson stated that he went to work the next day,
August 17, and was preparing to operate a piece of equipnment when
M. Rife appeared and informed himthat he had been fired the
previous day. M. Rife then told himthat "I'Il tell it to your
face. You're a fired man now' (Tr. 39). M. Robinson further
expl ai ned his encounter with M. Rife as follows at (Tr. 39-40):

* * * Anyway, it got into us hollering, cussing. | got
mad and started cussing Phillip. Phillip was saying
his stuff and he told me to get ny blank off the hill

| said, "Well" -- | started cussing himand | turned
around and went back to get ny |unch bucket and

t her nos.

| kept noticing Phillip out of the corner of my eye and
he canme running at ne. And when he got about six foot
away fromme, | wheeled around with nmy right arm
cocked. And | said, "You cone on and hit me" and

said "I'"lIl knock your teeth out." Like he was running
to hit me. And he said, "Well, get your... blank"

[ unch bucket and get the . . . blank. . .off the job."

| said, "Ckay." | said, "I'mgoing to." He said, "Get
in the truck.” He said, "Get in the truck. 1'Il take
you around the hill." | said, "I don't want in the
truck. | don't want a ride. |[|'Ill walk out of here."
And | did.

M. Robi nson stated that he al so spoke with "one of the
Dar nel | brothers"” who stopped al ong the road whil e he (Robinson)
was wal king to the parking area after M. Rife fired him
M. Robinson stated that he told M. Darnell that M. Rife fired
him for bending the drill bl ower the previous day (Tr. 41).

M. Robi nson denied that he was ever under the influence of
al cohol while working at the mne (Tr. 43). He stated that two
ot her enpl oyees damaged equi prrent at the m ne but were not fired
and he identified themas Chuck Giffith and Eddi e Tayl or
(Tr. 43-44).

M . Robi nson stated that after he was fired by the
respondent he | ooked for other work and found a job at Branham
and Baker M ning Conmpany at $12.50 an hour, and worked there from
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Oct ober 1993, to March 31, 1994. He has continued to seek
further enploynent with other nine operators since that tine
(Tr. 45-46).

On cross-exam nation, M. Robinson confirned that he
received a pay raise during his enploynent with the respondent
and that he was off for two weeks because of |ack of work before
he was fired (Tr. 49). He confirmed that both M. Rife and M.
Potter cautioned himto be careful for his personal safety and
not to damage the machine while he was drilling on August 16, and
they also instructed himnot to hold up the coal trucks and to
keep out of their way. He denied that M. Rife and M. Potter
poi nted out several w de places in the roadway where he could
take the drill when the trucks passed (Tr. 51-52).

M . Robi nson could not state how many tines he may have
struck the highwall when he was drilling on August 16, and he
stated that "if I hit it, | never felt it. | didn't acknow edge
it" (Tr. 54). He confirmed that if he did hit the highwall, the
bl ower part of the machine would have struck it. He acknow edged
that the bl ower was bent but did not renmenber when it happened
(Tr. 55).

M . Robi nson confirned that he was warned to keep the dril
out of the highwall trees but indicated that this was difficult

because the trees stick out over the highwall. He confirned that
the drill was into the trees several tines on the day in question
and that he knocked down some small |inbs and | eaves, and on one

occasion had to renove "a pretty good size branch” fromthe dril
(Tr. 56-57). M. Robinson confirmed that M. Mnix cautioned

hi m about getting into the trees with the drill (Tr. 58).
M . Robi nson explained his conversation with M. Rife when they
exam ned the drill as follows at (Tr. 59-60):

A | told him | said, "I guess |I've run into the

hi ghwal |, Philip." That is what | said to him

JUDGE KOUTRAS: \What ot her explanation would there be?
Do you know?

THE W TNESS: Par don?

JUDGE KOUTRAS: What other explanation is there?
mean, the bl ower woul dn't have gotten into the trees,
would it? It's |ow

THE WTNESS: No, it wouldn't have got in the trees. |
woul d have had to hit the highwall. | had to hit the
highwall. [|"mnot saying | didn't hit it.

* * * * * * *
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Q You didn't tell Philip you were sorry about
damagi ng the machine, did you, that day?

A.  Yes, | did.

Q You told him to quote things |I've seen throughout
this, "Accidents happen.™

A No sir, | didnot. | told himl| was sorry | bent
t hat bl ower.

Q You deny meking that statenent.
A. | do deny it.

M. Robi nson was of the opinion that the drill was operable
wi t hout the blower working the day after it was danmaged. Even
t hough the purpose of the blower is to keep the dust away from
the drill operator, he would have operated the drill in that
condition and stated that "I had done it before" (Tr. 62-63).

M. Robi nson deni ed that he had been drinking the evening he
was fired, or the next norning, and he denied returning to work
after M. Rife phoned himand fired himto challenge M. Rife's
authority or to "get into a cussing match" with him (Tr. 64-65).
When asked why he was fired, M. Robinson responded as follows at
(Tr. 65-66):

Q What was the reason you were fired, John?

A. | would say for denting the blower on the drill.
That is what | was told anyway.

Q Is that your understanding, too?
A. That is what | was told.

M. Robi nson stated that M. Mnix was present during his
encounter with M. Rife. He confirmed that after inviting
M. Rife to hit himand telling M. Rife that he would knock his
teeth out, M. Rife wal ked away fromhim (Tr. 66-67).

M . Robinson identified a copy of an enploynent application
that he signed when he applied for a job with the Branham and
Baker Coal Conpany on Septenber 20, 1993. He adnmitted that he
stated on the application that he was a high school graduate,
whi ch was not true, and he explained that "there is not too many
peopl e hire you anynore wi thout having a high school education”
(Tr. 69). He also admitted that the Novenber 10, 1992, date
shown on the application as the date he was hired by the
respondent is not correct, and that the statenent that he was
still working for the respondent on Septenber 20, 1993, was al so
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not true. He also adnmitted that he did not disclose that he was
fired by the respondent and sinply indicated that he | eft because
he only worked three or four days a week, and he expl ai ned that
"who is going to hire ne if | told them another conpany fired
me?" (Tr. 70). M. Robinson adnmitted that he certified that the
answers given by himon the application formwere true and
correct and knew that the information he gave with respect to his
enpl oynment with the respondent was not correct (Tr. 71).

M. Robi nson stated that Branham and Baker Coal Conpany
hired himin Cctober 1993, and terminated himin March 1994
(Tr. 71). He explained that he was fired by the conpany
presi dent and was told that he was not performng his duties as a
drill operator (Tr. 73). He confirnmed that he filed a discrim -
nation conplaint with MSHA agai nst Branham and Baker and
suggested that he was fired because of his discrimnnation
conpl ai nt agai nst the respondent (Tr. 77, 82). MSHA's counse
confirmed that M. Robinson's conpl ai nt agai nst Branham and Baker
is under investigation (Tr. 78).

M. Robi nson believed that the drill lever that was hard to
pul | operated the bl ower, but he was not sure, and he confirmed
that all of the other levers were operational. He also confirmed

that M. Potter worked on the | ever after he conpl ai ned about it,
and that a nmechanic also worked on it (Tr. 84-85).

M. Robi nson stated that other enployees al so conpl ai ned
about the air conditioning when it stopped operating. He
confirmed that M. Rife told himthat he was trying to get
someone to repair the air conditioning, that there was no one on
the job who could make the repairs, and that a certified mechanic
was required. M. Robinson also confirmed that M. Rife had a
mechani ¢ from another mne site repair the air conditioning as it
woul d go out and that it was working on the day he was fired
(Tr. 86-87). He stated that he never namde any safety or health
conplaints to any MSHA or state mine inspectors (Tr. 88).

M. Robi nson reviewed a copy of his prior deposition of
May 10, 1994, in this case, and he confirnmed that he testified
that his enploynment problens with the respondent all related to
the damage to the drill and had nothing to do with any conplaints
about safety or health violations. M. Robinson confirned that
M. Rife informed himthat he was fired for damagi ng the dril
and that he (Robinson) understood that this was the reason for
hi s di scharge and that it had nothing to do with his health or
safety conmplaints. M. Robinson confirned that he reviewed his
deposition and did not change any of his testinony regarding the
reasons for his discharge when he signed the deposition after
receiving it fromthe court reporter (Tr. 90-94).

In response to further questions, M. Robinson could not
explain why he msstated the date of his hiring by the respondent
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on the application he filed with Branham and Baker. He confirned
that he stated that he was still enployed by the respondent in
order to get the Branham and Baker job and that he needed to
wor k, and he did not disclose his discharge because he believed
he woul d not have been hired. He also acknow edged that he
stated he was a high school graduate because it woul d be easier
to get the job (Tr. 97-98).

In further explanation of his prior deposition testinony,
M. Robi nson responded as foll ows to questions by MSHA's counse
(Tr. 98-99):

Q Now, | want to talk to you about your deposition

on page forty-seven. M. Lester already read into the
record his questions and your response to his questions
on page forty-seven. | would |like to read into the
record and show you your response to my questions on
page fifty-three, beginning with question one.

Question One -- and this is direct exam nation by nmne,
page fifty-three. "I just want to clarify a few things
now. You were told that you were fired from Sunny

Ri dge for dammging the drill, correct?.

A.  Yes.

Q Answer, "Yes, | was." |s that your answer?

A.  Yes.

Q Question two, "Do your feel you were fired because
you made all those conpl ai nts?"

Answer, "It's a possibility. |'mnot saying for sure,
because | don't now for sure. "WAs that your answer?

A.  Yes, it was.
Q Can you explain that?
A | was told | was fired for damaging the drill.

They never said nothing to me about my conplaints or
firing me over ny conplaints or none of the above. So

| really didn't know -- | give the nobst honest answer |
could. | didn't know if that was the reason why | got
fired.

Q \What do you believe?

A. | believe it was due to all of it; the blower, the
dust, the conplaints and me damaging the drill. All of
it wapped up in one.
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Everett Potter, enployed by the Corbin Coal Conpany as a
ni ght shift supervisor, testified that he was enpl oyed by the
respondent as an equi pnment operator for four nonths during My
t hrough August of 1993. He worked the same shift with M.
Robi nson and Philip Rife was the nmine foreman and their
supervisor. He stated that M. Robinson worked regularly and he
heard hi mconplain to M. Rife about the hot, dry, and dusty
conditions because of the lack of air conditioning for the dril
that he operated. M. Potter characterized M. Robinson's
conpl aints as conpl ai nts about "normal breakdowns and norna
stuff”, and he could not recall M. Robinson conplai ni ng about
the drill |ever.

M. Potter considered M. Robinson to be a "fair drill man"
and he never observed hi mdrinking al cohol while on the job.
M. Potter confirned that he was working the day M. Robi nson was
fired and that M. Rife told himabout it the next day.
M. Potter did not believe that M. Robinson conpl ai ned about the
I ack of air conditioning nore than any ot her enpl oyee.

M. Potter stated that he quit his job with the respondent
for a better job offer and nore benefits and noney. He stated
that he "ruined" a front wheel on an end-I|oader that he was
operating while enployed by the respondent and he was not fired.
He stated that one nonth before he quit his job the equi pnent air
conditioning was in working order (Tr. 112-119).

On cross-exam nation, M. Potter confirmed that when he
wor ked at the mine there was no equi pnent air conditioning, that
it was hot, and everyone conpl ai ned about this. He stated that
he observed M. Robi nson drinking al cohol on mne property "once
or twice a week" at the mine parts trailer area after his work
shift was over. M. Potter confirmed that he was not at the m ne
when M. Robinson was fired, or the next day. He stated that he
woul d "probably" hire M. Robinson. He also indicated that the
guestion of whether to fire an enpl oyee for damagi ng equi pnent
woul d be a judgnent call by the foreman or supervisor. He
confirmed that the respondent performed mai ntenance on its
equi pnment .

M. Potter stated that the damage to the tire that he ruined
was the result of an accident, and that it was not intentional or
the result of gross negligence on his part. He confirned that
when he worked at the mine the respondent had soneone cone from
anot her job to service the equipnent air conditioners
(Tr. 119-127).

Ruben Hyl ton, enployed by the Sidew nder M ning Conpany
since | ate August of 1993, as a nechanic, testified that he was
enpl oyed by the respondent at the No. 12 m ne as a greaser
mai nt ai ni ng the equi pnent for approxi mately one-and-one half to
two years. He worked on the sane shift with M. Robi nson and
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confirmed that M. Rife was his supervisor and his father-in-I|aw.
M. Hylton stated that he perfornmed maintenance on the drill
operated by M. Robinson and that one of the |evers was "stiff".
He confirnmed that he heard M. Robinson state that the | ever was
stiff, but he could not recall who he told about this.

M. Hylton knew of no other enployee who was ever fired by
the respondent for damagi ng equi pnent. He stated that he was
told that "if you tear up equipnent, that's it" and he knew t hat
"if | messed up", he would be subject to discharge (Tr. 128-135).

On cross-exam nation, M. Hylton stated that he left his job
with the respondent voluntarily to work with his father. He
stated that he has observed M. Robi nson drinking al cohol at the
mne after his work shift. He stated that during the work shift
on August 16, 1993, the day M. Robinson was fired, he was
working with M. Mnix, the equipnment nechanic, and that
M. Mnix warned M. Robinson about operating the drill "in the
trees" at the highwall and M. Hylton observed that a large tree
branch had fallen on the drill. Wen M. Mnix brought this to
M. Robinson's attention, M. Robinson responded "was | in those
trees?" M. Hylton stated that M. Robinson bent the drill dust
bl ower on the highwall and that he observed several equi pnment
scrapes agai nst the highwall.

In response to further questions, M. Hylton stated that he
observed M. Robinson drinking after his work shift at the parts
trailer area where enpl oyees parked their vehicles and that on
one occasion he smelled al cohol on M. Robinson's breath
(Tr. 135-148).

Darwin Bailey, testified that he was enployed by the
respondent as a rock truck driver and that M. Rife was his
supervisor. He worked on the sane shift with M. Robinson and
believed that he was "a pretty good drill nmen." He stated that
on one occasion he heard M. Robinson conplain about a | ever on
the drill that he was operating and that it was repaired. He
confirmed that M. Robinson conpl ai ned about the |ack of air
conditioning on his drill and that M. Rife responded by stating
that the repairman "was on his way". M. Bailey stated that he
never heard M. Robinson conplain about dust and he did not know
if M. Robinson conplained nore than any ot her enpl oyee.

M. Bailey believed that the air conditioning was repaired
approximately a week after M. Robinson was fired.

M. Bailey stated that he was working at the mne on the day
M. Robi nson was fired when "he cane down and started the
trouble”. He stated that M. Robinson was highly upset and told
himthat M. Rife had fired him He stated that M. Robi nson
cursed M. Rife, and told himhe would "see himin court".
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M. Bailey could not recall any conpany di scharge policy, or
that he was ever inforned about any policy stating that an
enpl oyee woul d be di scharged for damagi ng equi pmrent. M. Bailey
stated that dozer operator "Chuck"” Giffith had an accident when
a truck pulled in front of his dozer, and that he was not fired
(Tr. 148-163).

On cross-exam nation, M. Bailey reiterated that he only
heard M. Robi nson conplain one tine about his drill |ever and
that it was repaired. He also confirned that he never heard
M . Robi nson conpl ai n about dust, but that he did conplain about
the lack of air conditioning. He confirned that everyone had air
conditioning after it was repaired.

M. Bailey further confirmed that M. Robinson was scream ng
and cursing at M. Rife and wanted to fight himafter M. Rife
i nformed himthat he had been fired. M. Bailey did not know
whet her he snell ed any al cohol on M. Robinson at that tinme and
he characterized M. Rife as a "good, fine, boss". M. Bailey
believed that M. Giffith was not fired because his equi pment
damage was an "accident" (Tr. 163-172).

Charles I. Giffith, enployed by Sidney Harwoods as a dozer
operator, testified that he was enployed by the respondent from
approximately April, 1992, to August, 1993, at the No. 12 m ne as
a dozer and | oader operator. He stated that M. Rife was the
m ne foreman and his supervisor, and that M. Rife had hired him
M. Giffith stated that he worked the sanme shift with
M. Robi nson and that M. Robinson had a "regul ar attendance"
record, and he considered M. Robinson to be a "fair and
conpetent” drill operator.

M. Giffith stated that M. Robi nson expressed his concerns

about the lack of air conditioning on his drill and "just
different things". M. Giffith was al so aware that M. Robi nson
had conpl ai ned one tine about a drill |ever but he could not

recall any further details. Wth regard to any dust problens,

M. Giffith stated that M. Robi nson usually conpl ai ned to

M. Rife or to "whoever" over the C. B. radio on his equipnent.

M. Giffith "guessed" that M. Robinson conplained nore than the
ot her enployees. M. Giffith never observed M. Robinson
drinking on the job, but they would have a few beers off nine
property after work.

M. Giffith stated that the air conditioning on the
equi pnrent that he operated "worked sonetines, and sonetinmes it
didn't". He further stated that none of the equipnent air
condi tioning was operational all of the time but that M. Rife
tried to get it repaired and that a maintenance crew canme to the
mne during "the first of July" and nade repairs. M. Giffith
al so stated that sone of the equi pment had open cabs that were
not equi pped for air conditioning. M. Giffith stated that when
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"sonet hi ng went wong with the equipment”, enployees would
conplain and that "it was usually fixed"

M. Giffith stated that he observed M. Robinson operating
the drill the day he was fired and | earned the next day that
M. Rife had fired him He rode out of the work site with
M. Rife and saw M. Robinson at the parking lot. M. Giffith
stated that M. Rife showed himthe damaged drill and told him
that M. Robinson had "torn it up". M. Giffith stated that he
observed indentations in the highwall where "the drill got into
it" and observed that the drill blower "was bent pretty bad".
M. Giffith stated that he was shown the conpany policy about
damagi ng conpany equi pnent when he was first hired.

M. Giffith stated that a few nonths before M. Robinson
was fired he (Griffith) had an accident with his endl oader while
| oadi ng coal. He explained that he struck the hood of a truck
that he could not see with his dozer bl ade raised, but was not
fired. He also stated that he knocked an oil tank off when he
was close to the highwall. He was also aware that drill operator
Eddi e Tayl or had a hydraulic notor torn off the drill he was
operating and was not disciplined at that tine.

M. Giffith stated that when he had his accident with the
truck M. Rife cautioned himto be nore careful and adnoni shed
him for being careless. M. Giffith stated that after
M. Robi nson was fired in August, he (Giffith) was pushing shot
and spoil with his dozer and knocked a hole in the radiator. He
reported this to M. Rife and showed himthe danage. M. Rife
then left to sumon a nechanic and M. Rife discussed the matter
further with M. Giffith. M. Rfe informed himthat "he had no
ot her choice", and M. Giffith stated that "I picked up ny
bucket and left the mne" (Tr. 172-187).

On cross-exam nation, M. Giffith stated that it "was
pretty well known", that on any strip mining job if an enpl oyee
conti nuously damaged his equi pnent his job may be in jeopardy.
However, he was not aware of anything in witing. M. Giffith
stated that he left his job with the respondent after his third
i nci dent of damagi ng equi prrent (the damaged radiator), and he
confirmed that M. Rife told himthat he took "too many chances"
with his equipment. M. Giffith admtted that he took chances
that he shoul d not have taken, and has since |learned to be nore
cauti ous about not dammgi ng equi pment and "not to rush so nuch".
He stated that the damaged radi ator resulted in production down
time and it "cost thousands" to repair the danage.

M. Giffith stated that at the tinme M. Robinson damaged
the drill blower he observed "five or six gouges" in the bl ower
and he was of the opinion that the damage coul d have been
prevented if M. Robinson had exercised nore reasonable care. He
confirmed that he never heard nine managenent state that they
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woul d get rid of M. Robinson for any safety conplaints.

M. Giffith stated that he has operated equi pment with no air
conditioning. He also stated that he was sure that M. Robinson
was fired for damaging the drill (Tr. 187-225).

Respondent's Testinmony and Evi dence

Gary Mnix, nmechanic, No. 12 Mne, testified that he was
famliar with the Gardner-Denver drill that was operated by
M. Robinson. He stated that he repaired a nunber of broken
chai ns and hoses that occurred when M. Robinson was operating
the machine, but that after he left there was a decrease in the
repairs that he had to make to the drill. M. Mnix stated that
on one occasion M. Robinson admtted to himthat he had
intentionally damaged a hose because he was mad at M. Rife,
but | ater apologized for doing this.

M. Mnix stated that the drill |ever that controlled the
air used to blow out the material fromthe drilled holes was
"harder than usual" to operate and that he obtained new parts to
repair the lever. However, after adjusting the |ever tension,
the repairs were not needed and the lever is still operative and
in use. Wth regard to the equi pment air conditioning, M. Mnix
stated that repairs are made by |licensed nechani cs when they can
get to it and he explained that in view of the presence of freon
in the air conditioning units |icensed contractor nmechani cs mnust
make the repairs.

M. Mnix stated that on August 16, 1993, the day
M . Robi nson was fired, he observed himoperating his drill at
approximately 8:30 or 9:30 AM, and found that a tree |linb had
fallen into the drill mast. M. Mnix stated that he renoved the
linmb and i nformed M. Robi nson about several other trees "around
the hill". M. Mnix returned an hour or so |ater and observed
that the drill dust collector was bent, and M. Robinson infornmed
himthat he couldn't help it. M. Mnix stated that he warned
M. Robinson again to stay out of the trees and he heard the
sound of another tree that had fallen near the drill but it did
not |land on the machine. M. Mnix then left the area.

M. Mnix stated that he | ater observed M. Rife and
M. Robi nson di scussing the damaged drill dust collector and
heard M. Robi nson conment "shit happens" as he proceeded to
retrieve a beer froma cooler and | eave the area. M. Mnix
stated that M. Robinson called himlater that evening and
informed himthat M. Rife had fired him M. Mnix stated that
he told M. Robinson that he could not be fired by tel ephone, and
he believed that M. Robinson was fired because of attitude
probl ems and damaging the drill. He stated that he and
M . Robi nson were friends and that he often gave M. Robi nson
rides to work.
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M. Mnix stated that he was present when M. Robi nson cane
to the mine the next nmorning after he was fired and that he
smel | ed al cohol on M. Robinson's breath. M. Mnix stated that
he observed and heard M. Robinson cursing M. Rife in a |oud
voi ce, calling him"bad nanes", and attenpting to get M. Rife to
fight him M. Mnix estimated that it would take several hours,
and cost several thousand dollars to replace the danaged dust
collector. He stated that the drill was repaired, but a new dust
coll ector was not installed (Tr. 225-252).

On cross-exam nation, M. Mnix stated that the damaged
drill was out of operation for approximately five to nine hours.
He believed that the damage coul d have been avoided if
M. Robi nson had exerci sed reasonable care (Tr. 252-257).

Philip Rife, Mne Foreman, No. 12 mine, testified that he
has served as foreman for two years and that the day shift has
16 enpl oyees. He stated that he hired M. Robinson as a drill
operator on April 12, 1993, and was his supervisor until
August 16, 1993. He had no conpl aints about M. Robinson's work
and stated that he came to work every day and did an acceptable
and suitable job.

M. Rife stated that two or three weeks before he fired
M . Robi nson there was a change in his attitude. M. Rife stated
that he received a tel ephone call from soneone fromthe child
wel fare office in Prestonsburg inquiring about M. Robinson's
wages. M. Robinson informed himthat his ex-wife was after him
for child support and had himjailed. M. Rife stated that
M . Robinson told himhe would force himto fire himbecause he
did not want to pay his ex-wife any child support.

M. Rife confirnmed that M. Robinson conplained to hi mabout
the lack of air conditioning on his drill, and that others had
al so conplained. M. Rife explained that it was difficult to
mai ntain the air conditioning because certified nmechanics had to
performthe work because of the presence of freon. He stated
that the drills had recently been inspected by MSHA and OSM and
were in good order. He also confirmed that M. Robi nson had
conpl ai ned about a drill lever used to bl ow dust out of the
drilled holes, but that the nechanic had sprayed it wi th WD 40,
and this took care of the problemand no further conplaints were
made.

M. Rife stated that he fired M. Robinson for damagi ng the
drill on August 16, 1993. M. Rife stated that he personally
observed and counted 21 places and paint marks on the highwal |
where M. Robinson had struck it with the drill while he was
operating it that day. The damage rendered the drill inoperable,
and when he discussed the matter with M. Robi nson, he (Robinson)
commented that "shit happens" and never indicated that he was
sorry or that it was an accident. M. Robinson did not inform
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himthat he had struck any trees with the drill, but M. Mnix
informed himthat M. Robinson had in fact "been in the trees"
with the drill.

M. Rife confirmed that other enployees had danaged ni ne
equi pnent but were not fired. He explained that the incident
involving M. Giffith was an accident and that M. Giffith
apol ogi zed. He stated that M. Robinson had a bad attitude and
he believed that he intentionally danaged the drill for not doing
what was asked of himto stay out of the trees. Since the dril
hit the highwall 21 tinmes, M. Rife concluded that M. Robinson
knew what he was doing. M. Rife stated that pursuant to conpany
policy, intentionally damagi ng equi pnent is a di scharge offense.

M. Rife believed that he got along well with all of his

enpl oyees and he denied that he harbored any ill will against
M. Robi nson or that the "had it in" for himfor conplaining
about the drill air conditioning. M. R fe stated that he would

not have fired M. Robinson, if he did not have "an attitude
probl em and had not damaged the drill (Tr. 258-278).

On cross-exam nation, M. Rife further explained his
deposition testinmony concerning M. Robinson's child support
problems (Tr. 278-280). He confirned that he previously stated
that M. Giffith was not fired and quit his job on his own
accord and that he told MSHA's special investigator Ham |ton
that M. Giffith was fired for damagi ng equi pnent after he
had been warned two or three tines, and that he had been fired a
few days after M. Robinson. He also confirmed that he told
M. Hamilton that M. Robinson had conplained two or three tines
about the drill blower |ever being hard to pull and that he gave
him some WD-40 oil to free the lever and that it was harder than
normal to operate (Tr. 282-283).

M. Rife stated that a former enpl oyee, Fred Bailey, quit
his job at the nine and told himthat he was | eaving because of
t he dust and heat and because the air conditioning not working.
He confirmed that M. Bailey had conplained to himabout these
matters, but denied that he quit because his conplaints were not
taken care of (Tr. 285-286).

M. Rife testified about his encounter with M. Robinson
on the norning after he fired himby tel ephone as foll ows at
(Tr. 286-288):

A. | had cone in the job and there he was with Gary
M ni x, the nmechanic. | said "Johnny, what are you
doi ng out here?" He said, "If you have anything to say

to me, you say it in front of tater,” which is Gary
M ni x.
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| said, "Well, Okay, You're fired. Come on, I'll take
you on out of here.” And when | said that, he went to
cussing and calling ne every kind of a nane there was.

Q Did you cuss him back?

A, No, sir. No, | didn't cuss him back

Q Did you get close to himor he get close to you?
A. He run right in my nose. He got right in ny face.

Q Do you recogni ze the snell or al cohol on soneone's
breat h?

A Yes.

Q Did you recognize it on his?

A Yes.

Q Al right. Wat happened after that?

A Well, | went on back out to the other end to pick
up the nen and bring themout. And | tried to get him
to come on and get in the truck and let nme bring him
out. He wal ked fromone end of the job, out to the

ot her parking |ot.

And when he got out to the other parking | ot, he went
to cussing and ki cking and swoopi ng. Wen he pulled
out, he went up the hill and across the county road,
toward the Virginia line, cussing nme, spinning,
throwi ng gravels.

M. Rife denied that he informed anyone at Branham and Baker
Coal Conpany that he had fired M. Robinson, or that he tried
to get M. Robinson fired fromhis job at that conpany
(Tr. 288-289).

M. Robinson was called in rebuttal and he denied that he
ever told M. Rife that he would fire himso that he woul d not
have to pay child support (Tr. 295). He produced paycheck stubs
fromhis enploynment with Branham & Baker, and confirnmed that part
of his pay was garnished in order to make child support paynents
(Tr. 296-297).

Fi ndi ngs and Concl usi ons
In order to establish a prinma facie case of discrimnation

under section 105(c) of the Mne Act, a conplaining mner bears
the burden of production and proof to establish (1) that he
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engaged in protected activity and (2) that the adverse action
conpl ai ned of was notivated in any part by that activity.
Secretary on behalf of Pasula v. Consolidation Coal Conpany,

2 FMSHRC 2768 (1980), rev'd on other grounds sub nom
Consol i dati on Coal Conpany v. Marshall, 663 F.2d 1211 (3 Cir
1981); Secretary on behalf of Robinette v. United Castle Coa
Conmpany, 3 FMSHRC 803 (1981); Secretary on behalf of Jenkins v.
Hecl a- Day M nes Corporation, 6 FMSHRC 1842 (1984); Secretary on
behal f of Chacon v. Phel ps Dodge Corp., 3 FMSHRC 2508, 2510-2511
(Novenber 1981), rev'd on other grounds sub nom Donovan v.
Phel ps Dodge Corp., 709 F.2d 86 (D.C. Cir. 1983). The operator
may rebut the prima facie case by showing either that no
protected activity occurred or that the adverse action was in no
way notivated by protected activity. |If an operator cannot rebut
the prima facie case in this manner it nay neverthel ess
affirmatively defend by proving that it was al so notivated by the
m ner's unprotected activities alone. The operator bears the
burden of proof with regard to the affirmative defense. Haro v.
Magma Copper Conpany, 4 FMSHRC 1935 (1982). The ultimte burden
of persuasi on does not shift fromthe conplai nant. Robinette,
supra. See also Boich v. FMSHRC, 719 F.2d 194 (6th Cir. 1983);
and Donovan v. Stafford Constructi on Conmpany, No 83-1566 D.C.
Cir. (April 20, 1984) (specifically-approving the Conm ssion's
Pasul a- Robi nette test). See also NLRB v. Transportation
Managenment Cor porati on, u. S. , 67 L.ed.2d 667 (1983),
where the Suprene Court approved the NLRB's virtually identica
anal ysis for discrimnation cases arising under the Nationa
Labor Rel ations Act.

Direct evidence of actual discrimnatory notive is rare.
Short of such evidence, illegal notive may be established if the
facts support a reasonable inference of discrimnatory intent.
Secretary on behal f of Chacon v. Phel ps Dodge Corp., 3 FMSHRC
2508, 2510-11 (Novenmber 1981), rev'd on other grounds sub nom
Donovan v. Phel ps Dodge Corp., 709 F.2d 86 (D.C. Cir. 1983);
Samons v. M ne Services Co., 6 FMSHRC 1391, 1398-99 (June 1984).
As the Eigth Circuit anal ogously stated with regard to
di scrimnation cases arising under the National Labor Rel ations
Act in NLRB v. Melrose Processing Co., 351 F.2d 693, 698 (8th
Cir. 1965):

It would indeed be the unusual case in which the |ink
bet ween the discharge and the [protected] activity
could be supplied exclusively by direct evidence.

Intent is subjective and in many cases the

di scrimnation can be proven only by the use of
circunmstanti al evidence. Furthernore, in analyzing the
evi dence, circunstantial or direct, the [NLRB] is free
to draw any reasonabl e inferences.



~1815

Circumstantial indicia of discrimnatory intent by a mne
operat or against a conplaining mner include the follow ng:
know edge by the operator of the miner's protected activities;
hostility towards the mner because of his protected activity,;
coi ncidence in tinme between the protected activity and the
adverse action conpl ai ned of; and disparate treatnent of the
conpl ai ning m ner by the operator

Protected Activity

It is clear that M. Robinson had a statutory right to voice
hi s concern about the condition of his drill and to make safety
conplaints in this regard to m ne nmanagenent without fear of
retribution by managenent. Managenent is prohibited from
interfering with such activities and may not harass, intimdate,
or otherw se inpede M. Robinson's right to conplain. Secretary
of Labor ex rel. Pasula v. Consolidation Coal Co., 2 FMSHRC 2786
(Cctober 1980), rev'd on other grounds sub nom Consolidation
Coal Co. v. Marshall, 663 F.2d 1211 (3d Cir. 1981), and Secretary
of Labor ex rel. Robinette v. United Castle Coal Co.,

3 FMSHRC 803 (April 1981). Baker v. Interior Board of M ne
Operations Appeals, 595 F.2d (D.C. Cir. 1978); Chacon, supra.

M . Robi nson's Conmuni cation of his Safety Conplaint to M ne
Managenent

In a number of safety related "work refusal" cases, it has
been consistently held that a miner has a duty and obligation to
comuni cate conplaints to m ne managenent in order to afford the
operator with a reasonable opportunity to address them See:
Secretary ex rel. Paul Sedgmer et al. v. Consolidation Coa
Conmpany, 8 FMSHRC 303 (March 1986); MIler v. FMSHRC,

687 F.2d 194 (& h Cir. 1982); Sinpson v. Kenta Energy, Inc.

8 FMSHRC 1034, 1038-40 (July 1986); Dillard Smith v. Reco, Inc.
9 FMSHRC 992 (June 1987); Sanmons v. M ne Services Co.,

6 FMSHRC 1391 (June 1984); Charles Conatser v. Red Flame Coa
Conmpany, Inc., 11 FMSHRC 12 (January 1989), review di sm ssed Per
Curiam by agreenent of the parties, July 12, 1989, U S. Court of
Appeal s for the District of Colunmbia Circuit, No. 89-1097.

Al t hough M. Robinson's protected activity concerned safety
conplaints rather than work refusals, | conclude and find that
the sane principles apply and that the Secretary has the burden
of establishing that M. Robinson nmade and comruni cated his
safety conplaints to mne nanagenent and that managenent
retaliated agai nst himby discharging himfor conplaining. 1In
short, in order to prevail in this case, the Secretary nust
establish a nexus between M. Robinson's conplaints and any
adverse discrimnatory actions (the discharge) which foll owed.
See: Sandra Cantrell v. Glbert Industrial, 4 FMSHRC 1164
(June 1982); Alvin Ritchie v. Kodak M ning Conpany, Inc.
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9 FMSHRC 744 (April 1987); Eddie D. Johnson v. Scotts Branch
M ne, 9 FMSHRC 1851 (Novenber 1987); Robert L. Tarvin v. Jim
Wal ter Resources, Inc., 10 FMSHRC 305 (March 1988); Connie
Mul lins v. Clinchfield Coal Conpany, 11 FMSHRC 1948 ( Cctober
1989).

M . Robi nson testified about certain "problens" that he
experienced with the drill, and he identified these as a |ever
which was difficult to pull, and a dust collector and air
conditioning unit that were inoperative (Tr. 23). The dust
coll ector was the sane one that he subsequently damaged
(Tr. 85). He stated that he nmentioned these matters to the mne
operator Tonmmy Potter, mine foreman Phillip Rife, his imediate
supervi sor, and m ne nechanic Gary Mnix (Tr. 24). M. Potter
was not called as a witness in this case.

In addition to his conplaints about the drill, M. Robinson
al so nentioned a visit to a hospital enmergency room after he "got
to snothering a lot" and experienced "bad chest pains".

M. Robinson attributed this visit to the problenms that he
experienced with the drill, and he testified that he informed
M. Rife about these health problens (Tr. 27).

Former Shift Supervisor Everett Potter testified that he
heard M. Robinson conplain to M. Rife about his drill and the
| ack of air conditioning (Tr. 116). Forner nmintenance greaser
Ruben Hylton testified that he heard M. Robinson conpl ai n about
the "stiff" drill lever, but he could not recall who he
conplained to (Tr. 133). Rock truck driver Darwi n Bailey
testified that M. Robinson conplained to M. Rife and M. M nix
about the drill lever and the air conditioning, but never heard
hi m conpl ai n about any dust (Tr. 152-153). Forner dozer
operator Charles Giffith testified that M. Robi nson conpl ai ned
one tinme about the |lever and that he conplained to M. Rife about
the dust over his C.B. radio (Tr. 176-177). M. Rife acknow
| edged that M. Robinson conplained to himabout the drill [|ever
and | ack of air conditioning (Tr. 264-265; 268).

Based on the foregoing testinony, |I conclude and find that
M. Robi nson nade safety conplaints concerning his drill and
timely communi cated themto nmne foreman Rife. | further

conclude and find that M. Robinson's safety comrunications mnet
the requirenments enunciated by the Conmi ssion in Secretary on
behal f of Dunnire and Estle v. Northern Coal Co., 4 FMSHRC 126
(February 1982), Secretary on behalf of John Cooley v. OQtawa
Silica Conpany, 6 FMSHRC 516 (March 1984); and G | bert v. Sandy
Fork M ni ng Conpany, supra.

The Respondent's Responses to M. Robinson's Conplaints
When a m ner has expressed a reasonable, good faith fear of

a safety or health hazard, and has comunicated this to mne
managenent, managenent has a duty and obligation to address the
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percei ved hazard or safety concern in a manner sufficient to
reasonably quell his fears, or to correct or elimnate the
hazard. Secretary v. River Hurricane Coal Co., 5 FMSHRC 1529,
1534 (Septenber 1983); G lbert v. Sandy Fork M ning Conpany,

12 FMSHRC 177 (February 1990), on remand from G | bert v. FMSHRC,
866 F.2d 1433 (D.C. Cir. 1989), rev'g Glbert v. Sandy Fork

M ning Co., 9 FMSHRC 1327 (1987).

There is no evidence in this case that M. Robi nson ever
refused to operate the drill because of any perceived safety
hazards. |ndeed, he acknow edged that he often operated the dril
when the dust collector was not functioning properly.

M. Robi nson acknow edged that M. Rife responded to his
drill conplaints and i nfornmed himthat he would summopn soneone to
the mne to nake the repairs. M. Robinson confirmed that during
the two-weeks prior to his discharge when he was off for a |ack
of work, the drill dust collector and the air conditioning were
repaired and were functioning properly when he returned to work
(Tr. 24-25). M. Robinson further testified that M. Rife
explained to himthat a certified mechanic was required to make
the air conditioning repairs and that M. Rife would bring a
mechani ¢ from another mine site to repair the air conditioning
whenever it mal functioned and that the air conditioning was
wor ki ng on the day he was fired (Tr. 86-88).

Former equi pment operator Charles Giffith, called as a
witness for M. Robinson, testified that M. Rife attenpted to
have the air conditioning repaired when it mal functi oned, or when
t he empl oyees conpl ai ned about it. He characterized the
conplaints as "gripes", and he stated that M. Rife usually kept
the equi pnment in repair and that he had a mai ntenance crew nake
repairs during July, 1993, (Tr. 176, 194-195).

Former equi pnment operator Everett Potter, who was al so
called as a witness for M. Robinson, characterized the dril
conplaints as conplaints resulting from"normal equipnent wear
and breakdowns” (Tr. 115-116, 119). He confirned that his end-
| oader air conditioning was operational for a nonth or a nonth
and- a- half when he left the nmne in Septenber, 1993 (Tr. 118).
He al so confirmed that someone would cone to the mne to check
and service the equi pnent air conditioning (Tr. 125-126).

Wth respect to the drill lever that M. Robinson clained
was difficult to pull, he confirmed that M. Potter worked on the
| ever after he conpl ai ned about it, and that a nechanic al so
worked on it (Tr. 84-85). Rock truck driver Darwin Bailey, also
a witness for M. Robinson, testified that the | ever was repaired
by the nmechanic, Gary Mnix, the day after M. Robinson
conpl ai ned about it (Tr. 151-152). Although M. Bailey
"believed" that the air conditioning was repaired approximtely a
week after M. Robinson was discharged, | conclude that he was
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nm staken. M. Robinson hinself confirmed that the air
conditioning was repaired while he was off before his discharge
and that it was operating properly when he returned to work.

M ne Mechanic M nix acknow edged that the drill lever in
guestion was "harder than usual" to operate. He testified that
new parts were obtained to repair the |ever, but that the new
parts were not used because the | ever was restored to nornal
after the tension was adjusted and that it is still functioning
properly with no further conplaints fromanyone (Tr. 231-232).

He al so confirmed that the air conditioning was repaired when
qualified technicians |licensed to make the repairs were avail able
to do the work (Tr. 233-235).

After careful consideration of all of the testinony and
evidence in this case, | conclude and find that the respondent
t ook reasonabl e and appropriate neasures to correct the dril
conditions that M. Robinson conplained about. | ndeed,
M. Robi nson hinsel f acknow edged that repairs were nmade to the
dust collector and air conditioning during the two-week period
before he was di scharged and that this equi pnent was operating
properly the day he was fired. Wth respect to the drill |ever,
I conclude and find that it too was repaired in response to
M . Robinson's conplaint. Further, after viewing all of the
witnesses in the course of the trial, | am persuaded by the
credi ble testinmony of the former enpl oyees of the respondent who
testified that foreman Rife reacted affirmatively in meking
equi pnment repairs, or arranging for the repairs to be made, when
br eakdowns occurred, or when conplaints were made, particularly
during the hot and dry summrer period when the surface working
condi tions may have been | ess than ideal

Wth respect to M. Robinson's assertions and suggestions

that the problens associated with the drill he was operating were
responsi bl e for his chest pains which pronpted his visit to a
hospital emergency room | find absolutely no credible or

probative evidence to support these conclusions and they are
rejected as less than credible and totally |acking any nedica
support. Indeed, when questioned fromthe bench concerning any
evidentiary support for M. Robinson's conclusions that his fears
of a "heart attack", which according to his unsworn statenent

of September 9, 1993, to the MSHA special investigation

(Exhibit C-6), occurred on a Sunday, July 24, 1993, the
Secretary's counsel asserted that she had certain hospita

records verifying that M. Robinson visited the hospital, but
could not read them or "understand a word it says" (Tr. 105).

Al l eged Di sparate Treat nment
M . Robi nson asserted that two ot her enpl oyees damaged

equi pnent but were not discharged, and he identified them as
"Chuck" Griffith and Eddie Taylor (Tr. 43-44). M. Giffith
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testified in this case, but M. Taylor was not called. However,
Everett Potter, a former enployee not nentioned by M. Robinson,
but called as one of his witnesses, testified that he "ruined" a
front wheel on an end-I|oader while enpl oyed by the respondent,
and he was not fired. M. Potter explained that the damage to
the tire was the result of an accident, rather than gross
negl i gence, the lack of care, or an intentional act on his part.
As a foreman hinmself, he believed that judgnments and

di stinctions nmust be made with respect to an enpl oyee
accidentally damagi ng a pi ece of equipment, and an intentiona
or negligent act resulting froma lack of care (Tr. 124-125).

M. Giffith confirmed that he dislodged an oil tank from an
end- | oader when he got too close to the highwall, and that he
al so damaged the hood of a truck when his vision was obscured by
the raised | oader blade. He explained that this was an accident
and that M. Rife adnoni shed and cautioned himto be nore
careful, but did not fire him

M. Giffith further confirmed that he subsequently damaged
the radi ator of a dozer "three days prior to his dism ssal", and
that after viewi ng the damage, M. Rife informed himthat he had
"no other choice,” and M. Giffith interpreted this as a
di scharge and he left the nm ne and sought enploynent el sewhere
(Tr. 186-187).

M. Rife acknow edged that other enployees had damaged
equi pnrent but were not fired. However, he explained that
"acci dents happen”, but "if you tear a piece of equipnment up
intentinally, you' re discharged"” (Tr. 273). M. Rife confirned
that he told the MSHA special investigator on COctober 7, 1993,
that M. Giffith was fired after he had been warned three tines
about dammagi ni ng equi prent (Tr. 282; Exhibit C-4). | take note
of the fact that in his pre-trial deposition of May 10, 1994,
M. Rife stated that M. Giffith was not fired and quit and | eft
on his own accord (Exhibit C3; pg. 30). Although these
statenments are inconsistent, | still find M. Rife to be a
credi bl e witness.

Al though M. Rife's earlier statenent that M. Giffith was
fired is in conflict with his |ater deposition statenent that
M. Giffith [eft on his own accord, it is not in conflict with
M. Giffith's testinmny explaining the incident. M. Giffith
confirmed that while M. Rife did not nake a direct statenent
that he was fired for damagi ng equi pment after receiving prior
warnings, M. Giffith understood that this was the case when
M. Rife told that "he had no other choice.”" M. Giffith
confirmed that he "picked up his bucket and left the mne" and

explained that "I wanted to just get up and say, well, I'll quit
real fast, so | wouldn't have a discharge on ny enpl oynent
record. But | jsut saved himthe agony of telling nme, | guess,

exactly, your fired" (Tr. 208).
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M. Rife acknow edged that he previously told the MSHA
speci al investigator that there was no witten or verbal conpany
policy concerning the discharge of enployees for damagi ng
equi pment but that mne operators Tommy and Mtch Potter
instructed himnot to | et anyone damage equi pnent (Tr. 281-282).
At his deposition, M. Rife confirmed that there was no witten
policy, but stated that "if you tear it up your fired" and that
this was a verbal policy that he informed M. Robinson of on nore
t han one occasion (Exhibit C-3; pgs. 31-32).

As noted earlier, fornmer equi pment operator Potter, who is
now enpl oyed as a foreman for another m ne operator, believed
t hat di schargi ng someone for damagi ng equi pment is a judgnment
call, and he distingui shed equi pnent damage resulting from an
accident, and damage resulting froman intentional act or gross
negl i gence.

Former nechanic Hylton testified that when he worked for the
respondent he was told that "if you tear up equipnent, that's
it", and he knew that he was subject to discharge if he "nessed
up". He believed that if he or anyone el se deliberately or
carel essly damaged a pi ece of equi pnent, he woul d expect to be
fired or would have | eft expecting to be fired (Tr. 134-136).

Rock truck driver Bailey, who could not recall any conpany
policy regardi ng di scharges for damagi ng equi pnent, and who was
called as a witness for M. Robinson, was of the opinion that his
presence at the hearing was "a waste of tinme", and he expl ai ned
as follows at (Tr. 157-158):

THE W TNESS: The man nmessed up, tore the drill wup,
okay? It's M. Potter's job. |It's his noney that has
to pay for fixing it, okay? He has got the right to
deci de what needs to be what. |If he don't want the
man, fire him because he tore up equipnent it's his
right, or Philip Rife's right to fire the man, you see?

M. Giffith, who acknow edged that he knew "that was it"
after his third incident of damagi ng equi pment, and who confirned
that no one spoke to him about any conpany di scharge policy when
he was first hired, nonetheless testified that while he was not
specifically told about being fired for damagi ng conpany
equi pnment, he was aware that this was the case (Tr. 183, 188).

He stated that "that is sonething that, if you work on a strip
job, you pretty well know -- or any job, for that matter. If you
continually tear up equi pment, you know, you're |osing the
conpany noney" (Tr. 188-189). He also believed that anyone on
any job would know that he was jeopardizing his enploynent for
damagi ng equi pnent (Tr. 191).
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There is no evidence to support any concl usion that
M. Rife, or mine managenment, harbored any ill-will towards
M . Robi nson or that anyone connected with nmanagenent ever
harassed, intim dated, threatened, or otherw se displayed any
di spl easure with M. Robinson beause of any safety or health
conplaints. There is also no evidence that M. Robi nson ever
conplained to any MSHA or state mine inspectors about any m ne
safety or health conditions that he consi dered hazardous.

I find no credible or probative evidence to establish or
suggest that M. Robinson was singled out for discharge or that
he was treated differently from other enployees because of his
conplaints. | find credible M. Rife's testinony that he
i nformed M. Robi nson on nore than one occasi on that damagi ng
conpany equi pment woul d be cause for discharge, and as noted
earlier, several of M. Robinson's w tnesses confirmed and
acknow edged that it was a known fact that carel essly damagi ng
equi pnment could result in a discharge. | take note of the fact
that M. Robinson has worked in the mining industry for nine or
ten years, and while there is no evidence that the respondent had
any witten conpany policy, |I find M. Rife's testinony to be
credible and | believe that he had spoken to M. Robi nson about
t he consequences of damagi ng equi prent, and | find M. Robinson's
testinmony to the contrary to be |l ess than credible.

I find credible M. Rife's testinmony that accidental
equi prent damage that does not involve intentional or carel ess
conduct by an enpl oyee woul d not be a dischargeble offense. |
also find his explanations as to why certain other enployees may
not have been discharged after damagi ng equi pnent, to be
credi bl e, reasonable, and plausible. | further find that
equi pnent damage was the reason that M. Giffith left his
enmpl oynment with the respondent and the evidence adduced in this
case supports a reasonable conclusion that M. Giffith was
constructively di scharged because of this.

Management's notivation for M. Robinson's Discharge

The evi dence establishes that M. Robinson was di scharged by
foreman Rife. M ne operator Tormy Potter was not called to
testify in this case, but M. Rife's deposition testinony
suggests that M. Rife may have called M. Potter and had his
approval for the discharge.

During his deposition of May 10, 1994, M. Robi nson
testified as follows (Exhibit R-2; pg. 47):

Q The problem concerning your enploynent with Sunny
Ri dge all related around the danage to that drill?

A.  Exactly.
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Q And really to cut through the chase and everyt hing,
it had nothing to do with any conpl aints of safety or
heal th vi ol ati ons?

A Not as | know of.

M. Robinson clarified this testinony as follows at (Depo.
Tr. pg. 53):

Q | just want to clarify a few things now. You were
told that you were fired from Sunny Ri dge for damagi ng
the drill, correct?

A.  Yes, | was.

Q Do you feel you were fired because you nade al
t hose conpl ai nts?

A. It's a possibility. |1'mnot saying for sure
because | don't know for sure

In the course of the hearing, and in further explanation of
his prior statements, M. Robinson reiterated that he was told

that he was fired for damaging the drill, and he believed that
his di scharge "was due to all of it; the blower, the dust, the
conplaints and me damaging the drill. Al of it wapped up in

one" (Tr. 66, 98-99).

M. Rife believed that M. Robinson did an acceptable job
and canme to work every day, and he stated that he woul d not
have fired himif he did not have "an attitude problem and
had not intentionally damaged the drill (Tr. 277). M. Rife
expl ai ned that M. Robinson's work attitude changed two or three
weeks before he fired him and he suggested that he was having
problems with his ex-w fe over child support (Tr. 280).
M. Rife stated that "there was nothing | could do to satisfy him
what soever. \hatever | asked himto do, he didn't want to do it"
(Tr. 275).

M. Rife believed that M. Robinson deliberately damaged the

drill by running it into the highwall. |In support of this
conclusion, M. Rife stated that he counted 21 places on the
hi ghwal | where the drill struck the highwall while it was

operated by M. Robinson the day he was fired, and M. Rife
believed that M. Robinson intentionally caused the damage by not
heeding M. Mnix's warnings to stay clear of the highwall trees.
M. Rife considered the fact that M. Robinson did not apol ogize
for damaging the drill, did not informhimthat he had been in
the trees, and sinply comented "shit happens” when asked about
the incident. M. Mnix testified credibly that he heard

M. Robi nson nake this comment as he retrieved a beer froma
cooler and left the area after his discussion with M. Rife.
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M. Mnix also indicated that he had warned M. Robi nson about
staying out of the highwall trees early in his shift before he
damaged the drill bl ower.

M. Giffith, who viewed the damaged drill on the day
M . Robi nson was di scharged, testified that he noticed at |east
five or six indentations in the highwall as he passed it, and he
bel i eved from experience that they were caused by the drill
bl ower striking the highwall with enough force to | eave the
i mpressions in the highwall. He was of the opinion that the
drill damage could have been prevented if M. Robinson had
exerci sed reasonable care (Tr. 192-193). Truck driver Bailey
believed that M. Rife had a right to fire M. Robinson for
damagi ng the drill.

M. Robinson testified that he was unaware that he had
struck the highwall while operating the drill until after he
noti ced the damaged bl ower at the end of the shift. He also
clai med that he apol ogi zed for the damage, and he deni ed naking
the remark attributed to himby M. Rife, and overheard by
M. Mnix. | take note of the fact that M. Mnix testified that
he and M. Robinson were friends, that he often gave M. Robi nson
aride to work, and that he advised M. Robinson that M. Rife
could not fire himover the tel ephone. Under the circunstances,
| see no reason why M. Mnix would not be truthful, and his
testimony that M. Robinson had on a previous occasion
intentionally damaged a drill hose because he was mad at M. Rife
stands unrebutted.

Wth regard to M. Robinson's encounter and confrontation
with M. Rife when he returned to the mne the day after M. Rife
fired himover the tel ephone, and then fired himagain in person,
I conclude and find that M. Robinson was the aggressor and that
he cursed M. Rife, threatened himwi th bodily harm and in
effect invited himto fight. Although this incident occurred
after his discharge, | believe it is indicative of M. Robinson's
tenper nent and supports M. Rife's belief that he had an
"attitude" problem Having viewed M. Robinson's demeanor during
his testinony concerning the confrontation with M. Rife,

M. Robi nson appeared antagoni stic, hostile, and somewhat
conbative with respect to M. Rife.

M. Robi nson acknow edged that he was not truthful when he
filed his application for enploynment after his discharge by the
respondent, and that he lied about his discharge, the duration of
his enploynent with the respondent, and his prior educationa
level . Although M. Robinson adnmitted that he |ied because he
feared he would not get the job and needed the work, the fact
remai ns that he was not truthful when he filed his job
application. Under the circunstances, | believe he would col or
his testinobny in this case to his advantage and | have serious
doubts about his credibility.
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I find M. Rife's explanation as to why he di scharged
M. Robi nson to be credible and plausible. Having viewed both
M. Rife and M. Robinson in the course of the hearing, | find
M. Rife to be nore credible.

I find M. Rife's testinony that he observed at | east
21 locations at the highwall where the drill nade contact with
the highwall to be credible, and it reasonably supports
M. Rife's belief that M. Robinson knowi ngly or intentionally
operated the drill in such a manner as to continuously cause it
to collide with the highwall during the shift and w thout regard
to the instructions given himto avoid the trees and
the highwall. M. Rife's conclusion is supported in part by
M. Giffith who believed that the drill collided with the
hi ghwal | with such force as to | eave inpressions at five or six
| ocations, and that M. Robinson exercised | ess than reasonable
care in operating the drill. | reject as less than credible M.
Robi nson's claimthat he was unaware that he was colliding with
t he hi ghwal | .

I conclude and find that M. Rife was justified in
di schargi ng M. Robinson for damaging the drill, and I find no
per suasi ve evi dence, direct or circunstantial, fromwhich to draw
any reasonably supportable inference of discrimnatory intent on
notivation on the part of M. Rife with respect to his discharge

of M. Robinson. | further find no credible or probative
evi dence fromwhich I can reasonably conclude that M. Robinson's
di scharge was in any way related to any of his drill conplaints.

CONCLUSI ON AND ORDER

In view of the foregoing findings and concl usi ons, and after
careful consideration of all of the credible evidence and
testi nony adduced in this case, | conclude and find that the
conpl ainant has failed to establish a prim facie case of
discrimnation on the part of the respondent. Accordingly,the
conplaint IS DISM SSED, and the conplainant's clainms for relief
ARE DENI ED.

CGeorge A. Koutras

Adm ni strative Law Judge
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