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In this proceeding the Secretary, on behalf of the M ne
Safety and Health Adm nistration (MSHA) and pursuant to
Section 105 of the Federal Mne Safety and Health Act of 1977
(Mne Act or Act), filed a petition for assessnent of civi
penal ti es agai nst Bob & Tom Coal Conpany, Inc. (Bob & Tom). The
Secretary alleged that in eight instances the conpany viol ated
mandatory safety standards for underground coal mines. (The
standards are found in Title 30, Part 75 of the Code of Federa
Regul ations (C.F.R).) The Secretary further alleged that the
vi ol ati ons were significant and substantial (S&S) contributions
to mne safety hazards and that they occurred at Bob & Tom s
No. 6 M ne, an underground bitum nous coal mne |located in
Harl an County, Kentucky.

Joe Hensl ey, President of Bob & Tom filed a tinmely answer
on the conpany's behalf in which the conpany chal |l enged vari ous
aspects of the Secretary's petition as it related to each all eged
violation. Followi ng the issuance of a prehearing order and the
parties' responses thereto, the matter was noticed for hearing on
June 7, 1994, in M ddl esboro, Kentucky.

The hearing was convened as schedul ed and counsel for the
Secretary entered her appearance. No person appeared on behal f
of Bob & Tom (The notice of hearing dated April 19, 1994, was
served on M. Hensley by certified mail. The return receipt
indicates that it was received on April 25, 1994.)

At my request, counsel for the Secretary described her
contacts with the representatives of Bob & Tom She stated



that during the week prior to the hearing she twice called
Hensl ey and both tines was told he was not in the office. She

| eft messages for Hensley to call her, but her calls were not
returned (Tr. 6-7).
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The day prior to the hearing, counsel received a tel ephone
call fromDavid WIlianms, an engineer for Bob & Tom WIIlians
told counsel that the "nmeeting” on June 7 would have to be
cancel ed. Counsel stated that she told Wllians it was "probably
too late,"” that he should appear at the hearing and that if he
failed to appear the conpany could be defaulted (Tr. 7-8).

Noting that the notice of the specific site for the hearing
had been sent by facsimle copy and by certified mail to the
parties on June 2, 1994, | recessed the hearing while counse
attenpted to tel ephone a representative of the conpany (Tr. 9).
Forty five m nutes |ater counsel reported that the person who
answered the tel ephone told her that neither Hensley nor WIIlians
woul d be at the mne office during the day. She also indicated
that she had checked with her office and that no nmessages had
been left for her there (Tr. 10-11). 1In addition, | too placed a
tel ephone call to ny office and was advised that no one fromthe
conpany had called for me (Tr. 11).

| stated that the Conm ssion and the Secretary had gone
to consi derabl e expense to prepare for the hearing and that a
party's unexpl ained failure to appear at a duly noticed hearing
i ndi cated contenpt for the Act in general and the Comm ssion's
hearing process in particular. | further stated ny belief that
such contumaci ous conduct underm ned the ability of the Act to
provide miners with nmore effective protection agai nst hazardous
conditions and practices. Finally, | requested that counse
present her case in full so that |I mght have the benefit of a
conplete record (Tr. 12-13).

THE NO. 6 M NE and BOB & TOM

Jim Langl ey, a coal mne inspector and accident investi-
gator, testified that he conducted a regular inspection of the
No. 6 M ne on August 11, 1993. According to Langley, the mne
enpl oyed approxi mately 10 persons. Coal was mned with a
conti nuous mini ng machi ne on one section. The height of the
coal seam averaged 32 to 33 inches. The nmine is |ocated above
the water table. Although Langl ey never detected nethane at the
m ne, he believed others had (Tr. 17-18).

Counsel for the Secretary nmintained that the conmpany quit
m ni ng under the nane Bob & Tom but that mning effectively
conti nued under the nane of Day Branch Coal Conpany (Day Branch)
and that Hensley controlled both operations (Tr. 102). According
to counsel, the No. 6 Mne was renaned the Day Branch No. 10
Mne. It was one of several mines that Day Branch and Hensl ey
operated. 1d.
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CI TATI ON NO. 4040112

Citation No. 4040112, alleges a violation of 30 CF. R
O 75.400, and states that "float coal dust has been allowed t
accunmul ate inside the section power center. The dust was bl ack
in color and was present over the energized conponents of the
power center" (Exh. P-1). The citation also contains a find that
the alleged violation was S&S

Langl ey stated that while inspecting the section power
center on August 25, 1993, he observed float coal dust inside the
power center and spread over the center's energized conponents
(Tr. 19). He viewed the dust through the power center's w ndows,
| ocated on its sides. The dust was black, but he could not
deternmine its depth due to the covers on the equiprment (Tr. 20).
The power center, which received 4160 volts of electricity, was
| ocat ed approxi mately four crosscuts outby the face. 1d.

Langl ey considered the condition to be hazardous because
el ectrical arcs were created inside the power center when the
power to equi pment was turned on or off. These arcs could have
ignited the coal dust (Tr. 21).

Because there was an ignition source in close proximty to
the coal dust, Langley believed it was reasonably likely a fire
could have occurred. It was not unusual for miners to work at
the power center and a fire would have exposed nminers to the
dangers of flame, snoke and carbon nonoxi de, any of which hazards
could have resulted in serious injuries (Tr. 22-24).

The power center was exam ned weekly by m ne managenent.
Because of the color of the accunul ation, Langl ey believed that
the coal dust had been present on the power center for nore than
one week and that the conpany exam ner had passed it by (Tr. 25).

THE VI OLATI ON

Section 75.400 prohibits the existence of accumul ations
of combustible materials. The Conmi ssion has held that a viola-
tive "accumul ati on" exists "where the quantity of combustible
materials is such that, in the judgnent of the authorized
representative of the Secretary, it likely could cause a fire or
explosion if an ignition source were present." O d Ben Coal Co.
2 FMSHRC 2806, 2808 (October 1980). In defining a prohibited
"accunul ation" for section 75.400 purposes, the Comni ssion
expl ai ned that "sone spillage of combustible materials nmay be
inevitable in mning operations. However, it is clear that those
masses of conbustible materials which could cause or propagate
a fire or explosion are what Congress intended to proscribe.”
O d Ben Coal Co., 2 FMSHRC at 2808.
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Langley's testinony was clear. | find that the float coa
dust located on the electrical conmponents in the interior of the
power center was such that it could have caused or propagated a
fire. In the judgenent of the inspector, the quantity of the
dust in the immediate vicinity of electric arcs presented the
very real danger of an ignition as mning progressed on the
section. | accept this view and find that the violation existed
as charged.

S&S and GRAVI TY

The test set forth by the Comm ssion in Mthies Coal Co.,
6 FMSHRC 1, 3-4 (January 1994) for determ ni ng whether a viola-
tionis S&S in nature is well known and need not be repeated
here. | have concluded that a violation of the mandatory safety
standard existed. Mreover, the evidence establishes a discrete
safety hazard in that the existence of the accunulation in the
vicinity of electric arcs subjected mners working at the power
center to the possibility of an ignition and to burn and
i nhal ation injuries arising therefrom Fortunately, such
injuries did not occur, but they were reasonably likely. An
actual ignition source to ignite the coal dust was present and
woul d have continued to be present as m ning progressed and as
power was turned on and off. Mbreover, mners were required to
work in the immediate vicinity of the power center. Finally,
any such injuries would have been reasonably serious, if not
fatal. | conclude therefore that the violation was S&S

The concept of gravity involves analysis of both the
potential hazard to mners and the probability of the hazard
occurring. Here, the hazard was of burn injuries or of injury
due to the inhalation of smoke or carbon nopnoxide. G ven the
conjunction of the accunmulation and electrical arcing inside
the power center, the probability of an ignition was high
This was a serious violation.

NEGLI GENCE

The accunul ati on was visually obvious. Langley could see
its extent and col or through the side wi ndows of the power
center. Further, | credit his belief that the accunul ation
exi sted for nmore than one week and consequently that it should
have been observed and cl eaned up. Bob & Tonms failure in this
regard was a sign of its lack of due care. | therefore conclude
t he conpany was negligent.

CI TATI ON NO. 4040113
Citation No. 4040113, alleges a violation of 30 C.F.R

0 75.1101, and states that "the section belt drive was no
provided with a deluge water spray systenl (Exh. P-2). The
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citation also contains a finding that the alleged violation
was S&S in nature.

Langley testified that during his inspection he observed
that the section belt drive was not provided with a del uge
wat er spray system (However, there was a fire extinguisher
at the belt head (Tr. 31).) The purpose of the spray systemis
to suppress belt fires. The sprays automatically turn on when
the systeml s sensors are activated by heat (Tr. 27).

Langley further testified that there was no evidence such
a system had ever been installed at the belt drive (Tr. 28).
Langl ey believed the belt drive was set up on August 13,
1993 and that the violation existed fromthat date.

Langl ey al so observed | oose coal and coal dust under the
belt and float coal dust on the belt. Indeed, the belt was
running in the coal and coal dust and Langl ey believed the
friction fromthe belt rubbing in the material could cause an
ignition (Tr. 29-30). The belt itself was dry (Tr. 31).

In Langley's view, the conbustible material in the presence
of the ignition source, coupled with the |ack of a deluge fire
suppression system nade it reasonably |ikely an accident would
have occurred, an accident that would have resulted in niners
bei ng exposed to snmoke and carbon nonoxide as well as to possible
burn injuries (Tr. 35-36). Further, if the belt itself burned,
addi ti onal toxic fumes woul d have been |iberated. 1d.

Langl ey observed the conditions at 2:40 p.m (Exh. P-2). He
cited the conpany for a violation of section 75.1101, and he gave
Bob & Tom slightly nore than two and one half hours to abate the
violation. Wen Langley returned to the nm ne on August 26, the
system had not been installed and no one was working to instal
it (Tr. 33). The only reason offered for the failure to instal
the spray system was that the section repairmn had not gotten
around to it (Tr. 33). Therefore, Langley issued an order of
wi t hdrawal closing the section belt (Exh. P-3, Tr. 33). Bob &
Tom abated the condition by installing a deluge water spray
system whose parts were taken froman old belt drive (Tr. 34).

THE VI OLATI ON

Section 75.1101, which reiterates section 311(f) of the
Act, 30 U . S.C. 0O 871(f), states, in part, that "deluge-type

water sprays ... or other no |less effective means approved by
the Secretary of controlling fire, shall be installed at main
and secondary belt-conveyor drives." Here, where the belt-

conveyor drive for the continuous haul age system did not have
a del uge-type water spray or any other system approved by the
Secretary, the violation existed as charged. See Tr. 40-41.



~1979
S&S and GRAVI TY

As | have just found, there was a violation of the cited
standard. There also was a discrete safety hazard in that the
| ack of a deluge-type fire suppression systemat the belt drive,
together with the fact that the belt was running in coal and
coal dust and that there were accumnul ati ons of coal dust on the
belt and around the belt drive, neant that an ignition at the
belt drive was unlikely to be quickly extinguished. (Although
it is true that a fire extinguisher was located in the vicinity
of the belt drive, its imediate and therefore effective use
could not be assured because a m ner was not present always at
the belt drive.) That a fire and injuries resulting therefrom
were reasonably likely is established by the fact that all of
the el ements necessary for the potential hazard to conme to
fruition were in place at or near the belt drive -- an ignition
source, combustible material, exposed miners and a | ack an
automatic means to extinguish an ignition. Moreover, and as
Langl ey noted, any injuries resulting from an unextingui shed
ignition, whether in the formof burns or the inhalation of
snoke or toxic gases, were likely to be of a reasonable serious
nature. The violation was S&S

The violation also was serious in that the potential hazard
to mners was grave given the confluence of conditions at and
around the belt drive.

NEGLI GENCE

Negligence is the failure to exercise the care required
by the circunstances. Langley could see no evidence that a
del uge-type water spray systemever was installed. He noted
the condition on August 25. | accept his testinony that the
spray system had been missing for 12 days, that is, since the
belt drive had been set up (Tr. 28). The standard is clear as
to what is required. Bob & Tom had materials on hand necessary
for the spray system Certainly, the operator knew the spray
system was missing, and its failure to have had one installed
signaled its failure to neet the required standard of care.
Bob & Tom was negl i gent.

CI TATI ON NO. 4040114

Citation No. 4040114, alleges a violation of 30 C.F.R
0 75.383(a), and states that "an up-to-date escapeway map wa
not provided for the mne 001 section" (Exh. P-4). The citation
al so contains a finding that the alleged violation was S&S in
nat ure.

Langley testified that a map showi ng the escapeways was
not present on the 001 Section (Tr. 41). The nap is required
in order to illustrate for mners the way to the surface in the
event of a fire or of an expl osion.
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In Langley's opinion, if a fire occurred, mners were
likely to panic and forget the | ocation of escapeways or becone
di soriented by snoke and | oose their way (Tr. 42). Indeed,
Langl ey di scussed an acci dent where this very thing happened (Tr.
46) .

The danger of miners being unable to find their way out
of the m ne was aggravated by the fact that all of the self
rescuer devices required by the regul ati ons were not present
on the section (Tr. 43-45). Mners who became lost in the
smoke coul d have perished because they could not have found
their way out in tine (Tr. 48).

Langl ey cited the violation on August 25. He believed
the m ne had been without a map since August 13, the date the
direction of mning on the section changed (Tr. 42). Langley
al so noted that there were several ignition sources on the
section, as well as |loose coal in every entry and | oose coa
and float coal dust along the beltline (Tr. 49-50).

Langley testified that all eight persons who worked on the
001 section would have been affected by the | ack of the escapeway
map. G ven the fact that the map was m ssing and given the com
bustible materials on the section, Langley believed it reasonably
likely there would have been injuries or fatalities in the event
of a fire (Tr. 51-52).

THE VI OLATI ON

Section 75.383(a) states in part, "A map shall be posed in
each working section ... and shall show the desi gnated escapeways
fromthe working section." Cearly, such a map was not present
on the 001 section, and | find the violation existed as charged.

S&S and GRAVI TY

| also conclude the violation was S&S. Because | credit
Langl ey's testinony regarding the presence of ignition sources
and conbusti bl e coal and coal dust, | believe that a fire or
expl osi on was reasonably likely to have occurred had m ning con-
tinued on the section. Further, | believe that Langley was
ri ght when he stated that without a map miners were likely to
panic and to lose their way in the snoke. Therefore, | find that
it was reasonably likely mners on the 001 section would have
suffered serious injury or death due to the failure of the
operator to ensure the presence of the escapeways map on the
wor ki ng secti on.
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I find the violation was serious. As | have noted, the nap
could have made the difference between life and death to m ners
wor ki ng under gr ound.

NEGL| GENCE
The map was nmanagenent's responsibility. There was anple
time to provide one. In failing to ensure its presence, nmanage-
ment failed to neet the standard of care required. | therefore

find the operator was negligent.
CI TATI ON NO. 4040115

Citation No. 4040115, alleges a violation of 30 C.F.R
075. 503, and states that "the S&S 482 scoop used on the mru-00
section was not nmintained in permissible condition because
an opening greater than .005 of an inch existed in the cover
of the starting box lid" (Exh. P-5). The citation also contains
a finding that the alleged violation was S&S in nature.

Langl ey expl ai ned that section 75.503 requires that
el ectric equi pment operated on the section be nmaintained in per-
m ssi bl e condition, which nmeans that "equi pnent is maintained
in the condition to prevent an explosion or a fire" (Tr. 53).
To do this the electrical conmponents of the equi pment nust be
kept relatively air tight so that nethane does not seep into
the conponents. Id.

Here, the bolts on the starting box of the scoop were
| oose and there was a resulting gap in the box through which
met hane coul d have entered. (Langley nmeasured the gap with a
feel er gauge.) Once inside, nethane could have been ignited
by the electric arcs in the starting box. Further, the scoop
was used in face areas, returns and old works, areas where
met hane was |likely to accumul ate.

I f methane had been ignited, Langley believed it was
reasonabl e to expect that the scoop operator woul d have received
first or second degree burns, or even have been killed (Tr. 56).
Moreover, a methane ignition could have effected the entire mne
in that an explosion could have been propagated by the dust put
into suspension by the force of the ignition. The expl osion
woul d have travel ed toward the surface, as the coal dust and
float coal dust along the beltline was ignited (Tr. 56-57). The
scoop was energi zed when it was observed by Langley (Tr. 57).

THE VI OLATI ON

Section 75.503 states, in part, that "the operator of each
coal mine shall maintain in perm ssible condition all electric
face equipnent ... which is taken into or used inby the | ast
open crosscut." There is no question that the starting box of



~1982

the scoop contained a gap in excess of .005 inches. Likew se,
there is no dispute that such a gap was not perni ssible and was
in violation of section 75.503. Therefore, | find that the

vi ol ati on existed as charged.

S&S and GRAVI TY

This violation posed a |ikelihood of serious injury, even
of death, to miners. As Langley explained, nmethane could have
entered the scoop's starting conmpartnment through the gap and
coul d have been ignited by an arc or spark within the box
(Tr. 53). That this likelihood was reasonable is established by
Langl ey's testinmony that the scoop was operated in areas where
met hane was likely to accunul ate and that electric arcs occurred
within the starting box (Tr. 54.) G ven Langley's uncontroverted
testimony, | conclude the violation was S&S

The violation was serious. Not only did it pose the hazard
of a methane ignition, but, as Langley explained, given the
presence of the coal dust and float coal dust on the section and
along the belt, the ignition could have triggered an expl osion
that could have effected the entire m ne and all personnel in it,
whet her or not they worked on the 001 section (Tr. 56-57).

NEGLI GENCE

El ectric face equi pnent, such as the scoop, is required to
be maintained in permssible condition. It is the operator's
responsibility. The record reveals no nitigating factors for
management's obvious failure to neet this standard of care
Therefore, | conclude Bob & Tom was negligent.

CI TATI ON NO. 4040116

Citation No. 4040116 alleges a violation of 30 C F.R
0 75.1719-1(e)(6), and states that "lights were not provided fo
the 482 S & S Scoop used on mu-001" (Exh. P-6). The citation
al so contains a finding that the alleged violation was S&S in
nat ure.

Langl ey stated that, in addition to having a gap in excess
of .005 inches in the starting box, the scoop |acked |ights
(Tr. 58). The only light the operator of the scoop had avail -
able was fromhis cap lanp (Tr. 59). There should have been
four lights on the scoop, two on the front and two on the back
The front lights had been torn fromthe nmachine, and the rear
lights were not working (Tr. 64). |If the Iights had been
operating, they would have illum nated the periphery of the
scoop. The cap lanp did not (Tr. 60).

The scoop was used in 32 inch coal, and miners had to
crawl in the area. Because of the mning height, the scoop
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operator could not lift his or her head high enough over the
frame of the scoop to illumnate the area opposite the scoop
operator (the off side) (Tr. 63). Lights would have provided
the operator with visibility on the off side (Tr. 63). The
section foreman traveled in the area, as did those mners
whose job it was to hang ventilation curtain and take nethane
readi ngs. Langley guessed that the scoop traveled at a speed
of approximately six mles per hour (Tr. 60).

G ven these factors, Langley believed that it was reasonably
likely the scoop operator would strike another mner (Tr. 61).
A factor making an accident even nore |ikely given the |ack of
lights was the noi se made by the conti nuous m ning machi ne and
the bridge conveyor. Langley stated that both created "a | ot" of
noi se and, if the scoop was in use in an entry adjacent to one
being mined, it would have been difficult for a mner working or
traveling in the vicinity of the scoop to hear the scoop (Tr. 61-
62). A miner hit by the scoop could have been crushed (Tr. 61).

THE VI OLATI ON

Section 75.1719-1(e)(6) states that unless the entire

working place is illum nated by stationary |ighting equi pnent,
"l'umi naries shall be installed on each machi ne operated in a
wor ki ng place." These lights are required to illum nate areas

both in front and in back of the machine. The testinony
establishes that the two front lights were not present on the
scoop and the two back lights were not working. Thus, front
lum naries were not installed as required and the area in back
of the machine was not illumnated as required. The violation
exi sted as charged.

S&S and GRAVI TY

As Langl ey expl ained, the |lack of proper illumnation
contributed to the likelihood of a mner being struck by the
scoop. That this was reasonably |likely to have happened and
could have resulted in an injury was made cl ear by the fact that
the area where the scoop was being operated was the very area
where the section foreman was required to travel and mners were
required to work. The scoop operator had inadequate visibility,
especially on the off side, to see the foreman and nminers. In
addition, the fact that the shuttle car was a nmassive piece of
equi prment and travel ed at speeds of up to six miles per nade
it a virtual certainty that any person struck by the equi pment
woul d have been seriously injured, if not killed outright.
Therefore, | conclude the violation was S&S

The likelihood of an accident, coupled with the potentia
for serious injury or death, neant that this was a serious
vi ol ati on.
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NEGLI GENCE

It was nmanagenent's duty to assure mining machi nery was
mai ntai ned in safe operating condition. The violation was
vi sual |y obvious. Managenent knew, or should have known, of
its existence. Operating the scoop in a condition that was
obvi ously hazardous to miners was indicative of nmanagenent's
failure to neet the required standard of care. The conpany was
negl i gent.

CI TATI ON NO. 4040118

Citation No. 4040118, alleges a violation of 30 C.F.R
O 75.1713-7(a)(1), and states that "adequate first-aid supplie
were not maintained on the surface area of this underground
m ne" (Exh. P-7). The citation also contains a finding that
the alleged violation was S&S in nature.

Langl ey stated that the conpany had three surface enpl oyees.
One mner watched the belt and two drove coal haul age trucks
(Tr. 65). In addition, all underground mners traveled on the
surface to and fromthe mne. Langley stated that no first aid
supplies were stored on the surface, not even a band-aid
(Tr. 66). Langley agreed that the m ssing supplies could be
described as "the basic stuff that keeps you going until the
par anedi cs can get there" (Tr. 70). |In the event of an injury
requiring a tourniquet, none would have been present, and there
were no splints for broken bones or blankets for shock victins
(Tr. 66-67).

THE VI OLATI ON

Section 75. 1713-7(a)(1) requires each operator to keep
specified first-aid equi pnment at the nmine dispatcher's office
or other appropriate work areas on the surface and in cl ose
proximty to the mine entry. As Langley indicated, anopng the
equi pnent specified are tourniquets, blankets and splints. In
addi tion, such basic things as bandages and conpresses al so
are required. None of these itens were present on the surface.
The violation existed as all eged.

S&S and GRAVI TY

The violation was both S&S and serious. |If an injury had
occurred, nmeans for treating it until professional help arrived
was | acking. Frequently, such stop-gap treatment is necessary
to prevent the aggravation of an injury, or even to save a
victims life. [If normal mning operations had continued, it
is likely that sooner or later a mner would have been injured.
When this happened, there was a reasonably |ikelihood that the
hazard contributed to -- lack of pronpt and effective energency
medi cal treatnent -- would have conpounded the injury. G ven the
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dangers inherent in mning, there is no doubt that the |ack of
first-aid equi pment presented a serious hazard to mners.

NEGLI GENCE

In failing to provide the required first-aid equipnent,
Bob & Tom negligently failed to neet the standard of care
requi red of an operator

CI TATI ON NO. 4248441

Citation No. 4248441 alleges a violation of 30 C. F.R
0 75.364(a)(1) and states that "the weekly exam nation of th
wor ked out areas inby where 1st right has started m ning off
the mai ns has not been conducted weekly" (Exh. P-8). The
citation also contains a finding that the all eged violation
was S&S in nature.

Langl ey stated the citation was issued for the failure to
exam ne on a weekly basis worked out areas of the mine. Langley
expl ai ned that mning operations had driven straight ahead for
approximately 6,000 feet when the decision was nmade to pull back
about 2,000 feet and to mne in a new direction. Once m ning
was started in the new direction, the old works were not exam ned
(Tr. 72-73). Langley was sure they were not exani ned because
no dates, tinmes or initials were recorded (Tr. 73-74). Al so,
Langl ey asked the section foreman if he had conducted the
exam nations and the foreman replied he "didn't have time" to do
them (Tr. 76).

Failure to exam ne the worked out area could have |ead
to accumul ati ons of nethane or of air with | ow oxygen content
(Tr. 74). Supplies had been left in the area -- an old belt
structure and roof bolting supplies -- and Langl ey feared that
a mner would take equi pnent into the old works to retrieve the
supplies, that the equi prent would mal function electrically and
accunul ated net hane would be ignited (Tr. 76). Indeed, Langley
testified that he was aware of a recent explosion at another
m ne caused in just this way, an explosion that killed two mners
(Tr. 77-78).

If there had been a explosion, the heat and flanmes could
travel out of the old works and the accunul ations of coal and
coal dust along the belt line could have ignited. 1In this way,
the effects of the explosion could have traveled to the surface
(Tr. 79). Depending upon the extent of the expl osion, one person
coul d have been affected (the person who went to the old works
for the supplies) or, all mners working underground could have
been affected. Any of those involved could have suffered
injuries ranging fromfirst or second degree burns to snoke
i nhal ation (Tr. 79).
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THE VI OLATI ON

Section 75.364(a)(1) requires that at |east once every
seven days a certified person exam ne unseal ed, worked- out
areas measuring nethane and oxygen concentrations. 30 C. F.R
075. 364(g) requires that such an exanination be certified by th
exam ner posting his or her initials, the date, and the tinme of
the exami nations at enough |ocations to show the exam nati on was
made. Clearly, the required weekly exam nati ons were not mnade.
They were not certified as required and the section forenman
stated he was not doing them Therefore, | conclude the
vi ol ati on existed as charged.

S&S and GRAVI TY

| agree with Langley that the violation was S&S. As he
expl ai ned, nethane is present in the seam being mned and with-
out the required weekly exam nation there was no way to know
if the nethane was accunulating in the old works. The presence
of the belt structure and the roof bolting materials neant that
it was |likely miners and equi pnment would return to the old works.
I ndeed, Langley testified that the day before the violation was
cited the scoop had been driven into the old works to retrieve
part of the deluge water systemfromthe old belt structure
(Tr. 76). | conclude therefore that there was a discrete safety
hazard in that nethane could have accurul ated undetected in the
old works. Further, the record establishes it was likely the
scoop woul d have been taken into the unexam ned areas to retrieve
the supplies. (This was the same scoop that was not naintained

in permssible condition.) | therefore find it reasonably likely
that a potential ignition source would have been present in the
unexam ned areas. In nmy view, the lack of the required exam na-

tion, the possibility of nmethane accunulating in the old works,
coupled with the presence of a ready ignition source, nmade it
reasonably |ikely an ignition would occur. Moreover, first or
second degree burns are injuries of a reasonably serious nature,
as is snoke inhalation. | find therefore that the violation was
S&S.

Because of the likelihood of an accident and the injuries it
coul d have engendered, the violation also was serious.

NEGLI GENCE

That the section foreman felt he did not have tinme to
conduct the examinations is no excuse. |If, in fact, he was too
busy to exam ne the area, Bob & Tom was required to make sure
anot her certified person did. Conpliance is the operator's duty,
and here the operator failed in that regard. The conpany was
negl i gent.
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CI TATI ON NO. 4248555

Citation No. 4248555 alleges a violation of 30 C F.R
O 75.400 and states that "l oose coal had been allowed t
accunmul ate in the Nos. 1, 2 & 3 roons of 001 section in depths
up to 6 inches for a distance of approximately 80 feet from
the faces outhy." The citation also contains a finding that
the alleged violation was S&S in nature.

MSHA coal mine inspector Roger Pace testified that during an
i nspection of the No. 6 Mne he observed accunul ated | oose coa
in three entries that had been driven to the face. According
to Pace, the accunul ated materi al extended outby for 80 feet.
(Pace's inspection occurred nearly a nonth before Langley's.)
Pace neasured the depth of the accunmulations with a ruler and
found that the coal neasured up to six inches deep (Tr. 85-87).
There was coal dust as well, and it was dry and black (Tr. 87).

In Pace's opinion the accumul ations were the result of
spill age along the bridges of the continuous haul age system
I d. G ven the extent of the coal and coal dust, Pace believed
it had been accunul ating for approximately three shifts (Tr. 88,
99). No one was working to clean up the accurul ati ons when
they were observed by Pace. Indeed, the section foreman told
Pace that he only had seven mners working on the section and
because he was short handed there was no one to spare for clean
up duties. As Pace put it, "production cones first to thent
(Tr. 98). Ceanup began only after Pace advised the section
foeman that he, Pace, was issuing a citation for a violation
of section 75.400 (Tr. 91-92).

Wth regard to the hazard presented by the accunul ati ons,
Pace believed it was likely they would catch fire. He noted the
el ectrical equipnent on the section and the fact that given the
nmovenment of the equi pnment and the wear and tear on the trailing
cabl es, an exposed conductor in one of the cables could have
resulted in an arc or spark, which, in turn, could have resulted
inafire (Tr. 89-90). Although Pace did not inspect the cables,
he believed they tended to fray and to separate as they were
pul | ed around corners.

THE VI OLATI ON

As noted, the Conm ssion has stated that Congress intended
to proscribe "those nmasses of combustible materials which could
cause or propagate a fire or explosion.”" dd Ben Coal Co., 2
at 2808. Since accunul ations are to some extent an inevitable
result of the mining process, an operator is given a reasonable
ampunt of time to clean up the by-product of the mning cycle.
Thus, the length of time that conbustible material is present
is relevant in determ ning whether a particular accumul ation
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is prohibited. Uah Power & Light Co. v. Secretary of Labor
951 F.2d 292, 295 (10th Cir. 1991) (n.11).

Pace's testinmny was not chall enged and | accept his
assessnent that the accunul ation of coal and coal dust on the
section could have been ignited. As he testified, the coa
dust was black and it was dry. Moreover, the accumnul ations
were lengthy in that they extended outby fromthe face areas
for approximately 80 feet. | also accept his assessnent that
t he accumul ati ons had existed for approximtely three shifts
and were not cleaned up with "reasonabl e pronptness." Certainly,
it is no excuse that the section foreman found hinself short
handed. | therefore conclude the violation existed as charged.

S&S and GRAVI TY

The Secretary has not established the violation was S&S
The Secretary's case founders on the third el enent of the
Mat hies test -- the requirement that the Secretary prove
reasonabl e |ikelihood that the hazard contributed to wll
result in an injury." Mathies Coal Co., 6 FMSHRC at 3-4.
Al t hough Pace testified that trailing cables to electrica
equi pment could constitute a potential ignition source for
the accunmul ation, he did not inspect any of the cables to
determ ne whether they were defective or out of conpliance
and he was unable to testify that any other equi pnent on the
section that was out of conpliance.

a

For me to find that a fire or ignition of the accumu-
| ati ons was reasonably likely, I would have to agree with
what seens to be the thrust of the Secretary's case -- that
trailing cables invariably becone defective during the course
of continued normal mning operations. On the basis of this
record | amreluctant to make such an assunption. Aside from
testimony that the cables had no visible defects, nothing was
put on the record relating to the condition of the specific
cabl es involved; and | believe it would be unwarranted to
assume that they would inexorably deteriorate to the point
where they could ignite accunulations. |If this were the case,
one woul d assune the Secretary would require their replacenent
on a regul ar basis.

This said, | find that the potential hazard to the safety
of miners was such that this was a serious violation. Pace was
justifiably concerned about their fate if the accumul ations
ignited. The extent of the accunul ati ons nmeant that any fire
and snoke and funes could have traveled up the entries and could
have endangered not only the section crew of seven but any other
persons in the mne. Wile this hazard was not reasonably likely
to come to fruition, it could have happened and the potential for
injury or death was great.
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NEGLI GENCE

| accept Pace's opinion that the accumul ati ons exi sted for
up to three shifts. As | have noted, the fact that the section
foreman did not have a full crew was no excuse for failing to
clean up the accumul ation with reasonable pronptness. It is the
operator's duty to act to elimnate accunul ations resulting from
the m ning process. Bob & Tomnegligently failed to do so.

OTHER CI VIL PENALTY CRI TERI A
HI STORY OF PREVI QUS VI OLATI ONS

Wth regard to the operator's history of previous
violations, the Secretary subnmtted into evidence a conputer
printout listing all violations assessed at the Day Branch m nes
during the two years prior to the first violation in this case
(Exh. P-10). Counsel argued that in considering the operator's
hi story of previous violations | should take into account the
assessed violations at all of the operator's mines, rather than
those solely relating to Mne No. 6 (also known as Day Branch
No. 10 Mne). Counsel stated she believed there was Conmm ssion
precedent on this point and, at ny request, indicated she would
submt a letter setting forth the relevant case |law (Tr. 105-
106) .

| did not receive further information from counsel, but |
agree with her to the extent that | conclude, in this particular
case, consideration of the previous history of all of the mnes
of Day Branch is warranted.

First, and since there is no evidence to the contrary,
accept counsel's assertion that although m ning may have ceased
under the nanme of Bob & Tom the operator continued to m ne the
No. 6 M ne under the name of Day Branch (Tr. 5, 102). | further
accept what appears to be the essence of the Secretary's
contention, that Bobby Joe Hensley, President of Bob & Tom is
al so significantly involved in the managenent of Day Branch and
represents the operator both for Bob & Tom and Day Branch

Consideration of the history of previous violations in
civil penalty assessnents is based upon a theory that attaches
punitive consequences to nonconpliance in an effort to encourage
future conpliance. 1In general, | believe that where nore than
one mne is governed by the sane entity, and where that entity
has management control and responsibility over the conditions of
such mnes, conpliance is furthered by considering past assessed
violations at all mnes, rather than one. O course, there may
be tinmes when limting consideration of previous history to the
specific mine in which the violations were cited better fosters
conpliance, but no reasons for invoking such an exception to the
general rule are apparent in this record. Therefore, when
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consider the history of previous violations in this case,
will, as the Secretary requests, take account of violations
cited and assessed at all Day Branch m nes.

During the 24 nonths prior to the date of the first
violation in this case, a total of 808 violations were assessed.
This is a large history of previous violations. (I will analyze
the previous violations of the particular standards here invol ved
when | assess the individual civil penalties.)

Consi deration of the operator's history of previous
viol ations also requires that | exam ne one additional factor
-- the operator's conpliance history. Counsel stated, and
the conmputer print out confirns, that while $396, 953 has been
assessed for violations occurring in the two years prior to the
first violation in this case, $25,219 has been paid (Tr. 105,
Exh. P-10). In response to ny inquiry about the Secretary's
collection efforts, Counsel further stated, "The Secretary at
this time is talking to the Department of Justice about seeking
collection action against M. Hensley" (Tr. 105).

There is nothing in the record to explain why the operator
has ignored $371,734 in final civil penalty orders (i.e.
penalties not litigated). | can only assune that its decision
to play the scofflaw arises fromthat same contenpt for the
M ne Act and the Conmission that lead to its failure to appear at

the hearing. In any event, the operator has amassed an extrene
nunber of delinquent civil penalties and a significantly |arge
debt to the governnent. As set forth below, | conclude this

warrants sizably higher penalties than would otherw se have been
appropriate. See May Resources |Incorporated, 16 FMSHRC 170
(January 1994) (ALJ Fauver).

SI ZE OF BUSI NESS OF THE OPERATOR

The Secretary's proposed assessnent sheet, which is in the
file and part of the record, indicates that the Secretary viewed
the mine, as well as the controlling entity of which the nmine is
as part, as small in size (Proposed Assessment 2; Tr. 17-18).

O her things being equal, assessed penalties would have been

comensurate with this criterion. However, other things are not
equal , especially the operator's significantly |arge history of
previ ous violations and its exceedi ngly poor conpliance history.

ABI LI TY TO CONTI NUE | N BUSI NESS

If an operator contends its ability to continue in business
will be inpaired by the size of any penalties assess, it bears
the burden of proof. Here, the operator presented no proof wth
regard to this criterion. (Indeed, the operator presented no
proof with regard to anything.) | conclude the penalties wll
not affect its continuation in business.
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RAPI D COVPLI ANCE

In no instance did the operator exhibit unusual expedition
in abating the violations, and in no instance, other than the
failure to install deluge-type water sprays on the section belt
drives, did the operator fail to conmply in a tinely fashion
Therefore, the penalties will be neither increased nor decreased
because of this criterion, except for the violation of section
75. 1101, where the operator's failure to tinely abate will
warrant an increase in the penalty that woul d otherw se have
been assessed.

ASSESSMENT OF PENALTI ES
CI TATI ON NO. DATE 30 CF.RO
4040112 8/ 25/ 93 75. 400

The Secretary has proposed a penalty of $189. (The | argest
penalty previously assessed for a violation of section 75.400 was
$2,500 (Exh. P-10).) G ven the serious nature of the violation
t he negligence of the operator, the operator's generally |arge
hi story of previous violations, its significant number of prior
vi ol ati ons of section 75.400 (66 in all) and, given its woefu
conpliance record, | conclude a penalty significantly higher than
that proposed by the Secretary is warranted. Accordingly, |
assess a civil penalty of $5,000.

ClI TATI ON NG DATE 30 CF.R O
4040113 8/ 25/ 93 75. 1101

The Secretary has proposed a penalty of $851. (The | argest
penalty previously assessed for a violation of section 75.1101
is $569 (Exh. P-10).) G ven the serious nature of the violation
whi ch was augnmented by the fact that the belt was running through
accumrul ati ons of coal and coal dust, and by the fact that snoke
and fumes froma fire would have traveled to the face, the negli-
gence of the operator, the operator's |arge history of previous
vi ol ati ons, the operator's conpliance record and the operator's
| ack of effort to achieve tinely conpliance with the cited
standard, | conclude a penalty significantly higher than that
proposed by the Secretary is warranted. Accordingly, | assess
a civil penalty of $5,500.

CI TATI ON NO. DATE 30 CF.R O
4040114 8/ 25/ 93 75.383(a)
The Secretary has proposed a penalty of $309. (There are

no previously assessed violations of this standard.) G ven the
serious nature of the violation, which was augnented by the fact
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that | oose coal and coal dust and ignition sources were present
on the section, the negligence of the operator and the operator's
conpli ance record, | conclude a penalty significantly higher than
that proposed by the Secretary is warranted. Accordingly, |
assess a civil penalty of $3,500.

CI TATI ON NO. DATE 30 CF.R O
4040115 8/ 25/ 93 75. 503

The Secretary has proposed a civil penalty of $189. (The
| argest penalty previously assessed for a violation of section
75.503 is $1,019 (Exh. P-10).) G ven the serious nature of the
vi ol ati on, which was augnented by the presence of |oose coal and
coal dust on the section, the negligence of the operator, the
fact that the operator's history of previous violations contains
40 assessed violations of section 75.503 and the operator's
conpliance record, | conclude a penalty significantly higher
than that proposed by the Secretary is warranted. Accordingly,
| assess a civil penalty of $4, 000.

Cl TATI ON NO. DATE 30 CF.R O
4040116 8/ 25/ 93 75.1719- 1(e) ( 6)

The Secretary has proposed a civil penalty of $189. (The
| argest penalty previous assessed for a violation of section
75.1719-1 is $362.) G ven the serious nature of the violation
the negligence of the operator and the operator's conpliance
record, | conclude a penalty significantly higher than that
proposed by the Secretary is warranted. Accordingly, | assess
a civil penalty of $4, 000.

Cl TATI ON NO. DATE 30 CF.R [
4040118 8/ 26/ 93 75.1713-7(a) (1)

The Secretary has proposed a civil penalty of $189.
(There is one previous violation of section 75.1713-7 for
which $20 is assessed (Exh. P-10).) G ven the serious nature
of the violation, the negligence of the operator and the
operator's record of conpliance, | conclude a penalty signi-
ficantly higher than that proposed by the Secretary is warranted.
Accordingly, | assess a civil penalty of $3,500.

Cl TATI ON NO. DATE 30 CF.R O
4248441 8/ 26/ 93 75.364(a) (1)
The Secretary has proposed a civil penalty of $189.

(There were no assessed previous violations of this standard
(Exh. P-10.) G ven the serious nature of this violation, the
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negl i gence of the operator, which was particularly egregious in
view of the section foreman's self-proclained [ack of time to

i nspect the worked out areas, and given the operator's record of
conpliance, | conclude a penalty significantly higher than that
proposed by the Secretary is warranted. Accordingly, | assess a
civil penalty of $4,500.

CI TATI ON NGO DATE 30 CF.R O
4248555 7127193 75. 400

The Secretary has proposed a penalty of $431. (The |argest
penal ty previously assessed for a violation of section 75.400
is $2,500 (Exh. P-10).) The serious nature of the violation
is mtigated, to sone extent, by the |lack of proof of a ready
ignition source. G ven the operator's negligence, the fact that
the operator's relevant history of previous violations contains
66 assessed violations of section 75.400 and the operator's
conpl i ance record, | conclude a penalty significantly higher
than that proposed by the Secretary is warranted. Accordingly,
| assess a civil penalty of $4, 000.

ORDER
Wthin 30 days of the date of this Decision, the operator
shall pay civil penalties in the amobunt of $34,000. The

Secretary shall nodify Citation No. 4248555 by deleting the
S&S desi gnati on.

Davi d F. Barbour
Adm ni stration Law Judge
Di stribution:
Mary Sue Taylor, Esq., Ofice of the Solicitor
U. S. Department of Labor, 2002 Richard Jones Road,
Suite B-201, Nashville, TN 37215-2862 (Certified Mail)

Bobby Joe Hensl ey, President, Bob & Tom Coal Conpany,
Inc., P.O Box 204, Cawood, KY 40815 (Certified Mil)
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