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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON
1244 SPEER BOULEVARD #280
DENVER, CO 80204-3582
303-844-5267/ FAX 303-844-5268

SECRETARY OF LABOR, : Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH

ADM NI STRATI ON ( MSHA) , : Docket No. WEST 93-184-M

Petitioner : A.C. No. 04-04619-05522-A

v. : Docket No. VEST 93-200- M

A.C. No. 04-04619-05523-A
JOHN KEMP & BRAD NI COLAY,
enpl oyed by AMERI CAN RI VER
AGGREGATES, : Amer i can Aggregates M ne
Respondent s

DECI SI ON

Appear ances: J. Phillip Smith, Esq., Ofice of the Solicitor
U. S. Department of Labor, Denver, Col orado,
for Petitioner;
Dana P. Matthews, Esq., DELANEY & BALCOWB, P.C.
d enwood Springs, Col orado,
for Respondent.

Bef or e: Judge Morris

The Secretary of Labor, on behalf of the Mne Safety and
Heal th Adm ni stration (MSHA), charges Respondents with violating
Section 110(c) of the Federal M ne Safety and Health Act of 1977,
30 U.SC. 0O 801, et seq. (the "Act").

Respondents Kenp and Nicolay were the two top managenent
officials at the mine and the individuals who gave work instruc-
tions and orders to the miners. (Tr. 22-23).

Section 110(c) of the Act provides as foll ows:

Whenever a corporate operator violates a man-
datory health or safety standard or know ngly
violates or fails or refuses to conply with
any order issued under this Act or any order
i ncorporated in a final decision issued under
this Act, except an order incorporated in a
deci si on i ssued under subsection (a) or sec-
tion 105(c), any director, officer, or agent
of such corporation who know ngly authorized,
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ordered, or carried out such violation, fail-
ure, or refusal shall be subject to the sanme
civil penalties, fines, and inprisonment that
may be imposed upon a person under subsec-
tions (a) and (d).

The Conmmi ssion defined the term"knowi ngly," as used in
110(c) of the Mne Act, as foll ows:

"Knowi ngly" as used in the Act, does not have
any neaning of bad faith or evil purpose or

crimnal intent. Its nmeaning is rather that
used in contract |law, where it neans "know ng
or having reason to know." A person has rea-

son to know when he has such information as
could I ead a person exercising reasonabl e
care to acquire know edge of the fact in
guestion or to infer its existence ... . W
believe this interpretation is consistent
with both the statutory |anguage and the re-
medi al intent of the Coal Act. |If a person
in a position to protect enployee safety and
health fails to act on the basis of inform-
tion that gives himknow edge or reason to
know of the existence of a violative condi-
tion, he has acted knowingly and in a manner
contrary to the renedial nature of the stat-
ute. Kenny Richardson v. Secretary of Labor
3 FMSHRC 8, 16 (1981) 689 F.2d 632 (6th Cir
1982), cert. denied, 461 U. S. 928 (1983).

In the instant case, Respondents were charged with violat-
ing 30 CF.R [0 56.14101(a)(1). The section in its entirety
provi des as foll ows:

(a) Mnimumrequirements. (1) Self-
propel | ed nmobil e equi prent shall be equi pped
with a service brake system capabl e of stop-
pi ng and hol ding the equipnent with its typ-
ical load on the maxi mum grade it travels.
Thi s standard does not apply to equi pnent
which is not originally equipped with brakes
unl ess the manner in which the equipnent is
bei ng operated requires the use of brakes for
safe operation. This standard does not apply
to rail equipnent.

(2) If equipped on self-propelled nobile
equi pment, parking brakes shall be capabl e of
hol di ng the equi pmrent with its typical |oad
on the nmaxi num grade it travels.

(3) Al braking systems installed on the
equi pnent shall be maintained in functiona
condi tion.
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(b) Testing. (1) Service brake tests
shall be conducted when an MSHA i nspector has
reasonabl e cause to believe that the service
brake system does not function as required,
unl ess the m ne operator renoves the equip-
ment from service fromthe appropriate
repair;
(2) The perfornmance of the service brakes
shall be eval uated according to Table M 1.

BACKGROUND

The Anerican River Aggregates Mne is a sand and grave
operation located in Folsom Sacranento County, California,
operated by American River Aggregates, enploying 22 mners.
Respondent John Kenp is the m ne manager, president, and 25
percent owner of the conpany.

Respondent Brad Nicolay is plant foreman at the nmine. At
the hearing, it was stipulated that Anerican River Aggregates is
a corporation and that each of the Respondents is an agent of the
corporate nmine operator within the nmeaning and scope of Section
110(c) of the Mne Act. Further, the Conmm ssion has jurisdiction
over these proceedings, in that the products of the mne affect
interstate conmerce. (Tr. 5).

On Cctober 24, 1991, MSHA Inspector M chael Brooks issued a
Section 107(a) Order, No. 3911980 to American River Aggregates,
citing a violation of 30 CF. R 0O 56.14101(a)(1).

The order stated as foll ows:

The front-end | oader that feeds the main

pl ant did not have service brakes capabl e of
stoppi ng and hol di ng the equi pnent. The op-
erator would put the | oader into gear the op-
posite direction it was traveling to stop the
| oader. The | oader was working on ground
with a slight grade. The operator has been
reporting this hazard since July 10, 1991
according to conmpany records. There was
nmobile traffic noving in the area where the
front-end | oader was working. These vehicles
i ncl uded comrercial trucks and conpany
trucks. Wth the brakes in this condition

an injury is highly likely to happen and the
results are likely to be fatal to the oper-
ator or someone who may be in the path of the
| oader unable to stop. Cat 988 front-end

| oader Conpany #L1.
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The Caterpillar 988, Conpany L1, front-end | oader, involved
in this case, weighs approxi mtely 50,000 or 60,000 pounds.
(Tr. 63).

DI SCUSSI ON AND FURTHER FI NDI NGS

During his inspection on October 24, 1991, I|nspector Brooks
observed the | oader being operated on a slight grade, backing and
going into gear quickly in both directions. Mbile truck traffic
was nmoving in the area where the | oader was operating. (Tr. 12;
Ex. P-2). The Inspector approached the | oader operator and asked
hi m how he was stopping the vehicle. His answer was, "By putting
the machine in gear of the opposite direction it was traveling
because it has no brakes.” (Tr. 19).

The | oader nornally traveled to the dunp site over a grade,
going up the grade to the top of the pad, and then back down the
grade to | eave the pad. There was usually truck traffic
i nvol ving the haul trucks. (Tr. 55, 60-61).

I nspect or Brooks asked the | oader operator to drive the
| oader off the hill and to apply the service brakes on the grade.
As the operator did this, the service brakes did not hold the
| oader. At this point, Inspector Brooks shut the | oader down.
(Tr. 66, 68, 70-71).

Per suasi ve evi dence of defective brakes is the conpany's
dai ly equi pmrent checklist (Ex. P-3) involving 50 inspections
bet ween August 1, 1991, and Cctober 22, 1991. The inspection
forms indicated there were essentially "no brakes" on the | oader
and the machi ne was described as being unsafe to operate.

In support of their position, Respondents argue that the
| oader nust travel on a grade in order to fall within the pro-
hibition of the regulation. M. N colay testified the | oader was
routinely operated on "flat ground"” and it could be stopped by
using the gears or |owering the bucket. (Tr. 33, 61). There-
fore Respondents contend no violation occurred.

I am not persuaded by these arguments. As a threshold mat-
ter, Inspector Brooks indicated in MSHA's order that the "l oader
was working on ground with a slight grade." (Ex. P-2). In any
event, the violation here is the failure to have the | oader
equi pped with a "service brake system capabl e of stopping and
hol di ng the equi pnent." [Section 56.1410(a)(1)]. The typica
| oad on the maxi mum grade it travels is merely a neasure of the
efficiency of the braking system The use of the transm ssion or
the bucket to stop nobil e equi pnent, instead of using service
brakes, has been rejected by the Commi ssion in nunerous cases,

i ncluding: Evansville Materials, Inc., 2 FMSHRC 2321, 2326 (Aug.
1980); M neral Exploration, 6 FMSHRC 316, 321 (Feb. 1984); Brown
Brot hers Sand Co., 9 FMSHRC 636, 656-657 (March 1987); M ssouri
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Rock, Inc., 10 FMSHRC 583, 587 (April 1988), aff'd, 11 FMSHRC 136
(Feb. 1989); Brown Brothers Sand Co., 14 FMSHRC 190, 199 (Jan.
1992); M ssouri Rock, Inc., 16 FMSHRC 624, 629 (March 1994); and
Morris Sand and Gravel, 16 FMSHRC 770, 779 (April 1994).

I n Robert Shick, 14 FMSHRC 340, 341 (February 1992) Adm nis-
trative Law Judge WIliam Fauver stated that "Dropping the bucket
totry to stop a front-end |loader is not a safe practice."

Respondents further argue the front-end | oader could be
stopped well within the guidelines nmandated by Table M1 because
it would be pushing a 12- to 20-ton load. (Tr. 64). M. Nicolay
stated that the reversal of gears was in reality a faster nethod
of stopping the | oader than using service brakes. (Tr. 65).

These views are a re-argunment of service brakes versus
transm ssion or bucket as a stopping nethod. These argunents are
again rejected. Further, 30 C.F.R [0 56.14101(2) particularly
states: "The performance of the service brakes shall be
eval uated according to Table M1."

Respondents further contend there was no danger to vehicles
or individuals by operating the |oader in the manner in which it
was routinely operated at the tinme the order was issued.

In connection with this argunment, Respondents overl ooked the
testi mony of |nspector Brooks that the condition cited involved

i mm nent danger. It was his opinion, if this condition continued
to exist, it was highly likely that a fatal injury could occur
(Tr. 14). | am persuaded by M. Brooks' opinion.

Liability of Agents Kenp and Ni col ay under Section 110(c)

During his inspection at the mine on Cctober 24, 1991
I nspect or Brooks was acconpani ed by Respondent Brad Nicol ay.
(Tr. 19). Before citing the subject violation, Inspector Brooks
asked M. Nicolay if he knew about the brakes being bad on the
| oader before his (Brooks') inspection. M. N colay adnitted
that he knew that the brakes were bad. (Tr. 20-22, 37).

Later on, in his signed interview statenent dated May 5,
1992, given to MSHA Special Investigator M chael Turner (Ex.
P-4), Respondent Nicolay admtted that he had reviewed the Daily
Equi pment Checklist on the subject |oader (Ex. P-3) prior to
Oct ober 24, 1991. He also admitted that he knew that the |oader
needed brakes and that they needed to take care of the problem
(Tr. 34; Ex. 4, pp. 5-6)

When asked when he was first aware of the condition cited in
the i mm nent danger order, M. Nicolay replied this occurred
about Septenber 24, 1991. (Ex. P-4, p. 7; Tr. 35).
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The evi dence indicating Respondent Kenp's know edge of the
defective brakes was established in a slightly different manner

In M. Nicolay's statement to MSHA' s investigator he stated
that M. Kenp was aware the brakes were bad and that he (Nicol ay)
told Kenmp that at |east once. Although it was known to him he
(Kenmp) did not think the brakes were an i mm nent danger and they
could wait another nmonth. (Tr. 35-36; Ex. P-4, p. 8).

Later on, in MSHA's interview statement, M. Nicolay was
asked the nane of the individuals who knew of the conditions de-
scribed in the i mm nent danger order, and he responded: "Mself
(Nicolay), Mark Bradley (nmechanic), John Kenp, and Howard Ahner
(the |l oader operator)" and that "he (Nicolay) had reported the
defective brakes to Kemp." (Tr. 38; Ex. P-4, p. 11).

M. Kenmp testified in these proceedings. He denied having
been told by M. Ahner (equipnment operator) that the brakes were
defective. However, no evidence was offered (nor sought in
cross-exam nation) as to what other know edge he had acquired as
to the condition of the brakes.

The direct testinmony of M. Nicolay establishes that
M. King was al so aware of the defective brakes.

Corporate Liability

The parties stipulated that Anerican River Aggregates, the
corporate mne operator, did not contest the inmm nent danger
order or the violation cited. Further, on April 27, 1992, it
paid a civil penalty for the underlying violation of 30 C F.R
0 56. 14101(a)(1l), pursuant to Section 110(a) of the M ne Act
30 U.S.C. O 820(a). (Tr. 39-40).

Abat ement

The Section 107(a) Order citing the operator for a violation
of 30 C.F.R [ 56.14101(a)(1), was abated when the conpany re-
paired the service brakes on the | oader so they would hold the
| oader with a typical | oaded bucket on the maxi mum grade it
travels. (Tr. 44-45; Ex. P-2). It took about 32 hours for two
men to repair the brakes. (Tr. 36).

Based on the record, | conclude the Section 110(c) cases
agai nst Respondents John Kenp and Brad Nicolay should be affirned
and civil penalties should be assessed.

Civil Penalties
The penalties in agent cases can be inposed upon a corporate

agent under subsection (a) and (d) of Section 110 of the Act.
Further, the Conmi ssion shall have the authority to assess al
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civil penalties under the Act. Section 110(i) set forth the
statutory criteria in assessing any penalties.

In the instant cases, there is no adverse history of pre-
vious violations. Further, the penalty assessed herein is appro-
priate and will not affect the agent's ability to continue in
business. In addition, | agree with |Inspector Brooks that the
agents were negligent. Further, the gravity of the violation was
serious. Finally, the agents denonstrated good faith in attenpt-
ing to achieve rapid conpliance after notification of the viola-
tive condition.

For the above reasons, | enter the follow ng:
ORDER
1. In re West 93-184-M  Secretary of Labor v. John Kenp,

enpl oyed by American River Aggregates: this 110(c) case is
AFFI RVED and a penalty of $600.00 is ASSESSED

2. In re WEST 93-200-M Brad Nicol ay enpl oyed by Anerican
Ri ver Aggregates: This 110(c) case is AFFIRVMED and a penalty of
$500. 00 i s ASSESSED

John J. Morris
Adm ni strative Law Judge
Tel . 303-844-3912
Di stribution
J. Philip Smith, Esg., Ofice of the Solicitor, U S. Departnent
of Labor, 4015 W/ son Boul evard, Suite 400, Arlington, VA 22203
(Certified Mil)

Dana P. Matthews, HUBBERT, SHANLEY & COHEN, 2150 River Pl aza
Drive, Suite 290, Sacramento, CA 95833 (Certified Mil)
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