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SECRETARY OF LABOR, :  ClVIL PENALTY PROCEEDI NGS

M NE SAFETY AND HEALTH :

ADM NI STRATI ON ( MsHA) , . Docket No. WVEVA 94-176

Petitioner . A C No. 46-01453-04113
V. :

:  Docket No. VEVA 94-194

CONSOLI DATI ON COAL COVPANY, : A C. No. 46-01453-04114
Respondent :

Docket No. WEVA 94-225
A.C. No. 46-01453-04119

Hunmphrey No. 7 M ne

Docket No. WVEVA 94-195
A. C. No. 46-01455-04013

Osage No. 3 M ne
DECI SI ONS

Appear ances: Robert S. WIlson, Esq., Elizabeth Lopes, Esq.,
O fice of the Solicitor, U S. Departnent of Labor,
Arlington, Virginia, for the Petitioner
El i zabeth S. Chanberlin, Esq., Consolidation Coa
Conpany, Pittsburgh, Pennsylvania, for the
Respondent .

Bef or e: Judge Koutras
St atement of the Proceedi ngs

These proceedi ngs concern civil penalty proposals filed
by the petitioner against the respondent pursuant to
section 110(a) of the Federal Mne Safety and Health Act of
1977, 30 U.S.C. 820(c), seeking civil penalty assessnments for
five (5), alleged violations of certain mandatory safety
standards found in Parts 75 and 77, Title 30, Code of Federa
Regul ati ons. Hearings were held in Mrgantown, West Virginia,
and the parties appeared and participated fully therein. The
parties inforned ne that they proposed to settle these matters,
and argunments in support of their proposals were made on the
record.
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| ssues

The issues presented in these proceedings include the fact
of violation, whether one of the violations was "significant and
substantial”, whether the violations were the result of the
respondent's "unwarrantable failure" to conply with the cited
safety standards, and the appropriate civil penalty to be nade
for the violations.

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of
1977; 30 U.S.C. 0O 301 et seq.

2. Section 110(a) and 110(i) of the Act.

3. Commi ssion Rules, 29 C.F.R 0O 2700.1 et seq.

Di scussi on
WEVA 94-176

Section 104(d)(2) non-"S&S" Order No. 3305717, Septenber 8,
1993, cites a violation of 30 CF.R 0O 75.360(f), and the cited
condition or practice states as foll ows:

There is not enough initials, date, and time in the

6 nw construction area to show that the entire area has
been exam ned. There is one set at |I.D.J. at the track
and one at the Battery Changer. Al work is being done
inby this area. The mners working in this area are
Tim Tuttle and Dick Keryneski. The preshift

exam nation was done by Frank Sl oevensky between

5:00 a.m and 7:50 a.m on 9-8-93.

Section 104(d)(2) non-"S&S" Order No. 3305720, Septenber 9,
1993, cites a violation of 30 CF.R O 77.502, and the cited
condition or practice states as foll ows:

The | ast exam nation on the outside shop and supply
house was done on 7-12-93. Al the equi pnment except
the conpressors and wel ders are still energized. The
wel ders and conpressors are not tagged out of service.

VEEVA 94-194
Section 104(d)(2) non-"S&S" Order No. 3305555, Septenber 8,

1993, cites a violation of 30 C.F.R 0O 75.360(g), and the cited
condition or practice states as foll ows:
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According to the preshift exam ner's book for the track
haul age a hazardous condition has existed fromO bl ock
to 8 east. This condition was first recorded on
8/ 17/ 93, by the day shift and is still recorded in the
preshift exam ner's book on 9-8-93 and no i nmedi ate
action has been taken by the mine foreman to correct
this condition. The condition recorded in the preshift
exam ner's book is spillage in the wal kway.

These records are signed daily by the mne foreman and
certified foremen are entering the condition in the
preshift exam ner's book.

VEVA 94-195

Section 104(d)(2) "S&S" citation No. 3118845, June 9, 1993,
cites a violation of 30 CF.R 0O 77.502, and the cited condition
or practice states as foll ows:

El ectric equi pment is not being frequently exam ned and
properly maintained by a qualified person at Osage Shop
area. Several electrical violations have been issued
this day for hazards that have existed for sonme tine
and not corrected, as well as items not properly

mai ntai ned. Citation 3118838, 6-9-93, exposed

energi zed parts. Citation 3118839 frayed el ectrica
card that has existed for several weeks. Citation

No. 318839, 6-9-93, frayed electrical cord that has

exi sted for several weeks. Citation Nos. 318840 and
318841 on 6-9-93, two hot plates w thout frame grounds.
Al t hough not bei ng used have not been inspected in
several months. Citation No. 3118842, 6-9-93, no frane
ground on the pressure switch for the conpressor that
has existed for several nmonths. Citation 3118844,
switch cover plate separated. These conditions,

curmul atively, present hazards that constitute a
reasonably Iikelihood of a lost tine electrical injury.

The nost recent electrical inspection was on 6-3-93.
There are four violations that, according to workers,
have existed for several weeks, and the nonthly

el ectrical exam ner, acting as an agent of the
operator, should have found and corrected. All of
these violations existed in one shop area that is
approximately 50 ft. x 50 ft, four of which, according
to workers existed prior to 6-3-93, and therefor
constitute an inadequate electrical exam nation
Additionally, Citation 3118847, 6-9-93, is being issued
for electrical hazards on a wel der, exposed energi zed
parts not guarded, and citation 3118848, 6-9-93, is
bei ng i ssued for exposed energi zed parts on a cable
where isol ation had broken down due to overcurrent.
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VIEVA 94- 225

Section 104(d)(2) non-"S&S" Order No. 3305766, Septenber 21
1993, cites a violation of 30 CF.R 0O 75.360(g), and the cited
condition or practice states as foll ows:

The preshift of the 7 North enpty and | oad track

i ndi cates that a hazardous condition exists and action
has not been taken in a tinmely manner to correct the
condition. Starting 7-21-93, spillage was reported and
it has been in the record book each shift, with the
exception of 8-25-93 and 8-26-93 to date. This

condi tion was dropped these two days for no reason.

The | ast work recorded in this area was 8-18-93, on the
preshi ft conducted between 9:00 p.m and 11:30 p. m

The record book was countersigned by the mne foreman.

Fi ndi ngs and Concl usi ons

Petitioner's counsel presented arguments on the record in
support of the proposed settlement of the violations. Counse
stated that the Hunphrey No. 7 mine was on strike at the tine
vi ol ati ons were issued, and due to the absence of any hazards to
any mners, all the violations noted at that m ne "were not
deened to be "significant and substantial", (S&S).

Petitioner's counsel agreed that all of the cited conditions
were tinmely abated in good faith by the respondent, and that the
respondent’'s history of prior assessnents, as reflected in the
pl eadi ngs, do not warrant additional increases in the penalty
assessnments made in these cases.

Petitioner's counsel asserted that the facts and evidence as
now known to himw |l not support any of the "unwarrantable
failure" determ nations nmade by the inspectors who issued the
vi ol ati ons, and that the evidence does not establish that the
violations resulted fromany "aggravated conduct” on the part
of the respondent. Under the circunstances, counsel stated
that MSHA has agreed to reclassify and nodify all of the
section 104(d)(2) orders and citation to section 104(a)
citations. |In addition, MSHA agreed to nodify all of the "high"
negl i gence findings to "noderate" negligence.

As a result of MSHA' s reevaluation of these matters, and the
settlenments agreed to by the parties, petitioner's counsel stated
that the initial proposed civil penalty assessnments, which were
"specially assessed" as a result of the issuance of the
section 104(d)(2) orders and citation, have been reduced and
assessed according to MSHA's Part 100 regul ations, and the newy
proposed settlenment assessnments reflect the nodified and anended
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section 104(a) citations,
as the six statutory civil
section 110(i) of the Act.

wel

settlement amounts are as follows:
Docket No. WEVA 94-176
30 CF.R
Order No. Dat e Secti on Assessment Sett | ement
3305717 9/ 8/ 93 75.360(f) $1, 500 $220
3305720 9/ 9/ 93 77.502 $1, 500 $220
Docket No. WEVA 94-194
30 CF.R
Order No. Dat e Secti on Assessment Sett | ement
3305555 9/ 8/ 93 75.360(Q) $2, 000 $220
Docket No. WEVA 94-195
30 CF.R
Citation No. Dat e Secti on Assessnent Sett| ement
3118845 6/ 9/ 93 77.502 $4, 000 $595
Docket No. WEVA 94-225
30 CF.R
Order No. Dat e Secti on Assessnent Sett| ement
3305766 9/ 21/ 93 75.360(Q) $1, 500 $220
After careful review of all of the pleadings and argunents

presented by the parties in these proceedings,
statutory penalty assessnment

the Act, |

The initia

wi t h noderate negligence findings,
penalty criteria found in
assessnments and proposed

i ncluding the six
criteria found in section 110(i) of

rendered bench deci sions approving the settl enment

as

di spositions pursuant to Comm ssion Rule 31, 29 C.F.R 0O 2700. 31
My bench decisions are herein reaffirmed and | conclude and find
that they are reasonable and in the public interest.

ORDER
In view of the foregoing, IT IS ORDERED as foll ows:

1. Section 104(d)(2) non-"S&S" Order Nos. 3305717, 3305720,

3305555, and 3305766 ARE MODI FIED to Section 104(a) non-
"S&S" citations, with noderate negligence findings, and as
nodi fied, they are affirnmed.
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2. Section 104(d)(2) "S&S" Citation No. 3118845, IS
MODI FIED to a section 104(a) "S&S" citation with a noderate
negl i gence finding, and as nodified, it is affirmed.

The respondent IS FURTHER ORDERED to pay civil penalites in
the settlement ampunts shown above in satisfaction of the
violations in question. Paynment is to be nade to MSHA within
thirty (30) days of the date of these decisions and order, and
upon recei pt of paynent, these matters are disn ssed.

George A. Koutras
Adm ni strative Law Judge

Di stribution:

Robert S. WIlson, Esq., Elizabeth Lopes, Esq., Ofice of
the Solicitor, U S. Departnment of Labor, 4015 WIlson Blvd.,
Suite 516, Arlington, VA 22203 (Certified Mil)

El i zabeth S. Chanmberlin, Esqg., Consol Inc., 1800 Washi ngton
Road, Pittsburgh, PA 15241-1421 (Certified Mail)
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