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Bef or e: Judge Cetti
I

These discrimnation proceedings arise under the Federal
M ne Safety and Health Act of 1977, 30 U.S.C. [ 801 et seq.
(1988) ("M ne Act").

The proceedings were initiated by the Secretary under
Section 105(c)(2) of the Mne Act on behalf of the Conpl ai nants
James Hyl es, Douglas Mears, Derrick Soto and G egory Dennis. The
Secretary all eges that Respondent All American Asphalt (All
American) in violation of Section 105(c) of the Mne Act dis-
charged the four Conplainants in retaliation for engaging in
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protected safety activity on two separate occasions. All eight
cases were consolidated and at the request of the parties, hear-
ings on the nmerits of the consolidated conplaints of discrimna-
tion were held in Riverside, California.

At the close of that hearing, the undersigned Judge issued
an Order of Tenporary Reinstatement fromthe bench, followed by a
written decision a few days |later ordering tenporary reinstate-
ment of the Claimnts. See Docket Nos. WEST 93-124, WEST 93-125,
WEST 93-126 and WEST 93-127. 16 FMSHRC 31 (1994). Thereafter
both parties filed post-hearing and reply briefs setting forth
the facts, |law and argunments in support of their respective
positions in the above-captioned matters. | have consi dered
their arguments as well as the facts and the law in ny adjudica-
tion of these matters.

Il
Thr eshol d | ssues

Respondent raises two threshold issues by its assertion that
(1) "this entire matter is barred by the Statute of Linmtations."
and (2) that the Conplainants' conplaints are preenpted by the
NLRA. Both contentions for reasons di scussed bel ow are rejected.

A. The Discrimnation Conplaints Are Not Tine-Barred

Respondent asserts that all eight conplaints filed by the
Secretary on behalf of the four Conplainants are tine-barred
pursuant to 105 (c)(2), 30 U.S.C. O 815 (c)(2) and the Comm ssion
Procedural Rule 29 C.F.R 0O 2700.41.

Section 105(2)(a) of the Mne Act, 30 U.S.C. O 815(c)(2),
provi des that if:

"[T] he Secretary determ nes that the
provi sions of this subsection have been
viol ated, he shall imediately file a
conplaint with the Comm ssion, with service
upon the alleged violator and the m ner
applicant for enpl oynent, or representative
of mners alleging such discrimnation...."

29 C.F.R 0O 2700.41 provides:

"A discrimnation conplaint shall be filed
by the Secretary within 30 days after his
written determ nation that a violation has
occurred. "

It is well settled that these filing guidelines are not
jurisdictional. The purpose of the tine limts is to avoid stale
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claims. Late filing may be excused. Christian v. South Hopkins
Coal Conpany, 1 FMSHRC 126, 134-136 (April 1979); Bennett v.

Kai ser Al um num & Chem cal Corporation, 3 FMSHRC 1539 (June
1981); Secretary v. 4-A Coal Company, Inc., 8 FMSHRC 240 (Febru-
ary 1989).

The Conmi ssion has indicated that dism ssal of a conplaint
for late filing is justified only if the Respondent shows nmater-
ial, legal prejudice attributable to the delay. See Secretary/
Hal e v. 4-A Coal Company, Inc., supra. No such showi ng has been
made here. Under the facts and circunstances presented at the
hearing in this case the late filing is excused. Respondent's
request for disnmissal of the conplaints on the grounds that they
are tinme-barred is denied.

B. Respondents' Discrimnation Conplaints Are Not Preenpted
by the NLRA

Respondent contends that the claimants' discrinnation com
plaints are preenpted by the National Labor Rel ations Act (NLRA).
Respondent asserts that because "Conpl ai nants' all egations in-
clude their layoff of their enploynent and because it is undis-
puted that Conpl ainants have grieved their July 1992 | ayoff
t hrough the Union, thereby evincing a recognition on Conpl ai n-
ants' part that their claimcannot be resolved without resort to
the Union agreenent, the wongful l|ayoff clains are necessarily
based upon rights and duties derived fromthe Labor Agreenent and
thus preenpted by of the Labor Managenent Rel ations Act." 29
U.S.C 0O 185.

As stated by the Secretary in his reply brief, the remedi al
pur poses of the Mne Act are separate and distinct fromthe
public policy goals of the Labor Act. The Commi ssion has stated,
the Mne Act is not a "labor" statute, but rather is intended to
promote the safety and health of the nation's miners. Peabody
Coal Co., 7 FMSHRC 1357 (Septenber 1985), affirmed, 822 F.2d 1134
(D.C. Cir. 1987). The Commi ssion has recognized that when the
purposes of the M ne Act coincide with other statutes, the
Conmmi ssion nmust attenpt to strike a "careful accommodation of one
statutory schene to another."” Accordingly, given the mandate of
the federal courts that the Mne Act nust be interpreted to en-
force its renedial purposes while ensuring that other inportant
public policies are not ignored, it is self-evident that the
Commi ssion has jurisdiction to determ ne whet her Respondent dis-
charged the Conpl ai nants for engaging in MSHA-rel ated safety
activity. See also Southern Steanship Co. v. NLRB, 316 U S. 31
(1962); McLean Trucking Co. v. United States, 321 U.S. 67 (1944).

It is recognized that protected activities of m ners under
Section 105(c) may be identical to or closely related to activi-
ties for which protection is also provided under the Nationa
Labor Relations Act (NLRA). It is also noted that MSHA and the
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General Counsel of the National Labor Rel ations Board (NLRB) have
entered into a nenorandum of understandi ng ai med at coordinating
t he processing of identical or related clains filed both under
the Mne Act and the NLRA. Under this agreenment, where nminers
file clainms under both the Mne Act and the NLRA and the clains
are both based on the sane activity which is covered by Section
105(c), the NLRB will defer action or dismss the claim pending
before it so that the claimcan be handl ed exclusively before the
Secretary of Labor and the Mne Safety and Health Revi ew Comm s-
sion. 45 Fed. Reg. 6189.

Respondents' contention that the discrimnation conplaints
are preenpted by the NLRA is rejected.

In April 1991 Respondent was conpleting a new addition to
its rock finishing plant. On Thursday norning, April 18th, M.
Hyl es, the | eadnman on Respondent's graveyard shift had a conver-
sation with M. Ryan, the vice-president and the plant supervi-
sor. M. Ryan told M. Hyles he was going to start running the
new finishing plant the next day. Hyles told Ryan it wasn't
ready to run. At that tine the plant had a | ot of guards, access
| adders, decks, catwal ks, trip cords and other basic safety fea-
tures that were not in place. Since Ryan had been supervising
the construction work on the new finish plant he knew many of the
basic safety features had not as yet been install ed.

M. Ryan told Hyles that they needed the material and it was
going to run "shit or bleed,” Ryan stated that they weren't going
to spend $15, 000 or $20,000 to buy material for a week and wait
for the plant to be conpleted. Ryan told Hyles that if he did
not want to run the plant in its unconpleted state "any one of
these other guys here would take your job."

Later that sane day, Thursday, April 18, Hyles called M.
McCuire the business representative for Operating Engi neers Loca
12 and reported to himhis supervisor's (Ryan) intention. In
response to the Hyles call, M. MGQuire that sane day canme to the
pl ant and observed the unsafe conditions. MGuire told Hyles
that if the plant actually started operating in that condition he
would call and report it to MSHA. Hyles' testinony regarding
this aspect of the case was affirned by the testinony of M.
McGuire.

VWhen Hyles went to work on his next shift at 7 p.m, Friday,
April 19th, the unconpleted new finish plant was running and had
obvi ously been running for several hours. Mke Ryan told Hyles
he wanted as many worknen as possi ble scattered out over the
plant to watch for belts tracking properly and to nmake sure
everyt hing was running properly. The plant was still in the sanme
condition as it was in the previous day. The guards, some access
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| adders, decks, catwal ks, stop cords and handrails were still not
i nstall ed.

Ryan assigned Hyles to work as | eadman that weekend, Friday,
Saturday and Sunday with the combi ned second and third shift
crews working together. Conplainants Doug Mears, Greg Dennis and
Derrick Soto were on Hyles' crew and worked in the finish plant
t hat weekend under Hyl es' supervision and were exposed to the
hazards of the unconpleted new plant. Hyles was concerned for
their safety. Hyles spoke to them about the unsafe conditions
and warned themto be careful. All three Conplainants nmade com
ments to Hyles that they "couldn't believe" the plant was being
operated in its unconpleted state, wi thout the basic safety
features in place.

During the Saturday and Sunday shifts the three Conpl ai nants
Greg Dennis, Doug Mears and Derrick Soto observed Hyl es vi deo-
taping the plant in operation and questioned himabout it. Al
voi ced their concerns to Hyles about the hazards involved in
working at the new plant in its unconpleted condition

Hyles talked to the three Conpl ai nants about taking the
vi deo-tape to MSHA. All the Conpl ainants agreed that it was a
serious matter involving a certain |evel of danger in working
under the existing conditions and that the video tape should be
turned in to MSHA

Early Monday norning; about 7 a.m, Hyles took the video
tape to the MSHA field office in San Bernardi no where the video
tape was shown on a television screen to MSHA | nspector Carisoza.

I nspector Carisoza after observing the video-tape stated it
warrant ed an MSHA i nspection. That sane Monday afternoon MSHA
i nspectors made a hazard inspection of the plant in operation
As a result of the inspection, the inspectors issued numerous
citations including 29 unwarrantable failure citations. MSHA
al so shut down the plant until all violations were abated.

Later that sane Monday, after the inspection, Ryan called
Hyl es at home and told himnot to come to work that evening
because "someone had turned themin" and MSHA had cone to the
pl ant and shut the operation down.

About a week later, the first day Hyles returned to work
after the MSHA shutdown of the plant, he had |unch with Ryan and
Gary White, the maintenance shift |eadman. Ryan asked if they

"had any idea who had turned himin." Ryan said he wanted to
find out who it was and he would "meke it so m serable for them
they woul d be happy to go work soneplace else.”" Hyles testified

he did not admit his part in initiating the MSHA inspection as it
was his understandi ng his nanme woul d be kept anonynobus. He
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testified he was "foolish enough to believe that maybe he (Ryan)
woul d never find out.”

Hyl es heard M. Daniel Sisenore, the president of Al
American state that he would like to find out who was causing him
all the problens and that he would "make it worth their while to
seek enpl oynent el sewhere.™

WlliamSmllie, a fornmer enployee, testified that he al so
heard M. Sisenore while in the mne office state that they
"would Iike to know who had filed the conplaint, so they could
make it worth their while to | eave.”

Ryan on cross-exam nation adnmtted that company president
Si senore asked himwho "turned in" the conpany.

In May of 1991 based on infornmation given to him by Ryan,
Hyl es told Conpl ai nant Derrick Soto that Ryan planned to |ay Soto
of f and keep some | ess senior enployees. Soto then told Ryan
that if Ryan did that he, Soto, would file a grievance with the
Union. Soto was not laid off at that tine.

In June 1991, MSHA conducted a Section 110(c) investigation
of Respondent's vice-president Mchael Ryan to determne if he
aut horized or ordered the nunerous violations that were cited in
April 1991. During that investigation the four Conplainants as
wel | as nost of the other enployees were interviewed by MSHA
speci al investigator Ronald Mesa. Governnent Exhibit Nos. 2, 3,
4 and 5 are the MSHA interview statenments of Hyles, Mears, Soto
and Dennis given to the MSHA special investigator. Respondent
was aware that the four Conplainants as well as nmany ot her
enpl oyees were interviewed during the Section 110(c) investiga-
tion because Ryan in cooperation with MSHA nade arrangements for
the interviews. Ryan was present at the nine site when the on-
site interviews were conducted in the investigators vehicle which
was parked in front of the nmine office. Ryan acknow edged that
he knew that the four Conplainants were interviewed by the
i nvestigator during the Section 110(c) investigation. Under the
Mne Act it is clear that the four Conplainants as well as every
enpl oyee who cooperated with the 110(c) investigation, were
i nterviewed and gave statenents were engaged in protected
activity under Section 105(c) of the Mne Act.

In October 1991, Hyles was denoted from his | eadman posi -
tion. Hyles testified that Ryan did this without any expl an-
ation. Hyles testified that when he asked Ryan why he was
denoted, the only reason given to Hyles was that they "no | onger
saw eye to eye." (Tr. 394). Hyles testified he first |earned of
Respondent's al |l eged concern about his conduct such as sl eeping
on the job was from MSHA investigator Matchett after Hyles filed
his initial discrimnation conplaint.
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On July 7, 1992, the Conplainants along with 16 of its 27
operating engineers were told that they were tenmporarily laid off
whil e the conpany was noving their big primary crusher. Com
pl ai nants were told they would be off work a week or two. \When
Conpl ai nants called the plant every week or two in July and
August, they were told work was sl ow and just a few of the nore
seni or people were working a few days a week. 1In fact, however,
Respondent had been calling the work force back to work so that
by the end of August 1992 the entire work force had been called
back and were working except the four Conplainants and one ot her
enpl oyee (Martin Hodgeman). Some of the enpl oyees were working
overtime. Later Martin Hodgeman was permtted to bunp a | ess
seni or enpl oyee so that the four Conplainants were the only
enpl oyees not recalled after the tenporary July 7, 1992 | ayoff.

In late August 1992, about the 28th of that nonth, Conplain-
ant Hyles and Soto went to the plant and observed | ess senior
enpl oyees than the Conpl ai nants were working. All four Conplain-
ants then filed grievances with their union contesting their |ay-
off and the refusal to recall them

The union contract in July and August of 1992 required
Respondent All Anerican to notify the union if the conpany
pl anned a |l ayoff and that there be a "bunping neeting.”" 1In a
bunmpi ng neeting a nore senior enployee could, if qualified, bunp
a less senior enployee. At the arbitration it was found the
conmpany viol ated the uni on agreenment by not having a bunping
neeting.

(Y

The provision of Al Anmerican's contract with the Interna-
tional Union of Operating Engineers, Local 12 in pertinent part
as to seniority, layoffs and bunping privileges are as foll ows:

Article XlIIl, Seniority

Section 1(a): ... For the purpose of bidding
or bunping, an enployee nust be qualified in
t he opinion of the Enployer to performthe
work required by the classification into

whi ch he is bidding or bunping.

Section 1(b): Regular Layoff and Recall. At
a reasonable time before a layoff or recal

t akes place, the Enployer shall notify the
Union and the parties shall neet and effect
the |l ayoff or recall in accordance with the
provi sions of this Section. 1In cases of
reduction in force, seniority by job class-
ification shall prevail. He shall have
bumpi ng privileges as foll ows:
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1. He shall have the right to bump into
any cl assification provided he has tota
seniority over the enpl oyee he is bunping and
is qualified. Bunping shall be on the shift
and at any location his seniority entitles
himto.

Section 3: Seniority Termination. Seniority
shall be terminated by . . .(3) if the em

pl oyee perforns no work for the Enployer
within the bargaining unit for a period of
si x nont hs .

Article XIV, Gievance Procedures

Section 1. ... A "grievance as that termis
used in this contract nmeans a claimby an
enpl oyee or enployer, that a termof this
Contract has been violated. . . .No dispute,
conpl aint or grievance shall be recognized
unl ess called to the attention of Enployer
and the Union within 30 days (except on

di scharge, which shall be seven working days)
after the alleged violation occurred.

(b) Step Two: If the grievance is not
settled in Step One within two working days,
within ten days thereafter, it shall be pre-
sented in witing through the Union to the
Enpl oyer. A committee of an equal nunber of
representatives of the Enployer and the Union
will nmeet within 30 working days thereafter
to settle the grievance. |If a decisionis
reached by this commttee, it shall be fina
and bi nding upon all parties involved.

\Y

The Secretary in his post-hearing brief points out that the
union contract required All American to afford a senior enployee
the right to bid on jobs held by | ess senior enployees in the
event of a layoff or recall, and to reassign the nore senior
enpl oyee to any job classification which he is capable of per-
formng. (Tr. 201-202). The Labor Agreenent did not require
that the nore senior enployee who is bidding on the job to be the
best equi pment operator, or better or faster than the | ess senior
enpl oyee, in order to be entitled to "bump” into that job. [Tr.
1660 (Ryan); Governnment Exhibit No. 51 Arbitrator's Decision at
15, fn. 7].

The Conpl ai nants filed conplaints of discrinmnation with
MSHA in Septenber 1992. The Secretary initiated tenporary
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rei nstatenent proceedings in January 1993, and the four Conpl ai n-
ants were tenporarily reinstated on February 11, 1993, by agree-
ment of the parties.

When the four Conplainants were tenporarily reinstated, Al
Aneri can had changed the hours of the two shifts. The mainten-
ance shift was changed fromthe day shift to the second shift,
and the production shift was changed to the first (day) shift.
(Tr. 443).

The four Conplai nants were assigned to work on the day shift
perform ng production job classifications. Evidence was present-
ed that each of the Conplai nants experienced a deterioration in
wor ki ng condi tions, including increased scrutiny and verbal ha-
rassment. (Tr. 444-445, 468-470).

In early March 1993, All Anerican inplenented a tenporary
third (mdnight) shift to run production, tenporarily assigning
several of the nost senior plant repairnen to perform production
jobs during the third (mdnight) shift. Ryan testified that the
third shift was inplenmented on a tenporary basis, in order to run
wet material through the plant. Hyles testified that the senior
pl ant repairmen assigned to the third shift, Alex Alegria, Dennis
Si mons, Cl enmente Nunez, and Mack Crutchfield, had perfornmed
mai nt enance work on the day shift for nany years prior to March
1993. (Tr. 447). Hyles testified that it was unusual for senior
enpl oyees to be assigned to work the m dnight shift. (Tr. 450).
The npst senior enployees are entitled to the best shift, and
nost seni or enpl oyees bid onto the day shift, which is considered
the best shift in terms of the working hours. (Tr. 447).

On March 24, 1993, after having assigned the senior plant
repairmen to performthe production jobs on the m dnight shift
for three weeks, Al Anmerican announced a layoff. Prior to the
| ayoff, Ryan stated to McGuire, the union agent, that he had
"four too many operators at the plant," and "had four problem
children on days."” MCuire testified that he believed Ryan was
referring to the four Conplainants, and that he expected that
Ryan woul d | ayoff the four Conplainants. (Tr. 206).

When All Anmerican discontinued the tenporary third shift, on
March 23, Ryan did not reassign the senior plant repairnen to
their regular positions on the maintenance shift. Al Anerican
required all of the tenporary third (mdnight) shift enployees to
participate in the formal |ayoff nmeeting and to bid on jobs held
by | ess senior enployees in order to get back onto the day shift.
Ryan testified during cross-exam nation that he expected the
seni or plant repairnen on the tenporary third (mdnight) shift to
bi d back onto the day shift. (Tr. 1687).

Each of the four Conplai nants was "bunped" (replaced) by a
senior plant repairman. Plant repair positions were avail able on
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the seniority list. Union official McQuire testified that it was
unusual for a plant repairman to bunp into a conveyernman posi -
tion, when plant repair positions were available. (Tr. 798-850).
The four Conplainants were the only enpl oyees who were displ aced
as a result of the layoff on March 24, 1993. (Tr. 457).

Al ex Alegria, the nost senior plant repairman at the mne
repl aced Conpl ai nant Gregory Dennis in the conveyerman position
the |l east skilled position at the mine and one which involves
primarily manual shoveling. The other three senior plant repair-
men, Clenmente Nunez, Dennis Simons, and Mack Crutchfield, who
had been classified as plant repairnmen for many years prior to
the March 1993 | ayoff, replaced ("bunped"”) Conplainants Hyles
(1 oader operator), Soto (|oader operator), and Mears (crusher
operator). (Tr. 456). Hyles testified that it was unusual for
senior plant repairmen to bunp into production jobs. (Tr. 457).

On March 24, 1993, each of the four Conplai nants was called
into the layoff meeting and instructed that he was to bid on a
job held by a |l ess senior enpl oyee because he had been "bunped”
out of his current job. (Tr. 452). The four Conplainants testi-
fied that they were apprehensive and intim dated during the
course of the layoff neeting, and believed that Ryan woul d refuse
to allow any of themto bunp into job classifications (disquali-
fying them) for which they were qualified in order to termnate
their enmploynent. (Tr. 452). Conplainants Hyles and Soto re-
gquested they be permitted to consult with their attorney, due to
the pendi ng MSHA di scrim nation conplaints, prior to selecting a
job bid. (Tr. 452). Neither Ryan or anyone el se advi sed the
Conpl ai nants that their job bids would be considered untinely
after the neeting. Evidence was presented that Conpl ai nants
Mears and Dennis did not request to bunp during the neeting,
because they believed Ryan woul d automatically disqualify them
fromany job. The Conplainants wanted to consult with the
Solicitor handling these discrimnation cases before exercising
any bidding or bumping rights they may have had under the
enpl oyer's agreenent with the union

Shortly after the layoff neeting, Local 12 business agent,
McCGuire, called Ryan to informhimthat Hyles requested to bunp
into the plant operator position. MGQGuire testified that Ryan
responded, "You can tell Marty Collins (Business Agent) no
fucking way." (Tr. 220-221). Each of the Conplainants |ater
subnmitted a witten request to bid into jobs held by | ess senior
enpl oyees. Al American refused to accept any of the Conplain-
ants' requests to exercise their "bumping" rights, alleging that
their requests were untinely.

Union officials McGuire and Collins testified that there is
no requirenent in the Labor Agreenent that the enpl oyee select a
job bid at the tine of the layoff neeting. (Tr. 218, 1096).
Collins testified that the industry practice is to allow
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enpl oyees to consider their options and consult with their

fam lies for several days. (Tr. 1102-1103). Collins testified
that he believed that it was inproper for Al American to refuse
to honor the job bids of the Conplainants after the neeting, and
that it was reasonable for Hyles and Soto to request tinme to seek
advi ce of counsel due to the pending MSHA case. (Tr. 1092,

1095) .

\

Each of the four Conplainants filed a second conpl ai nt of
di scrimnation with MSHA all eging that the March 1993 | ayoff was
inretaliation for their MSHA-rel ated safety activity. The
Secretary initiated tenporary reinstatenment proceedings, but did
not at that tinme proceed with the hearing set for reinstatenent
when the Conpl ai nants were again tenporarily reinstated by agree-
ment of the parties on April 26, 1993.

Petitioner presented evidence that when Conpl ai nants re-
turned to work in late April 1993, the four Conplainants were
again verbally harassed by m ne nmanagenent, subjected to in-
creased scrutiny on the job, and given reduced working hours and
constantly changing reporting times. (Tr. 462-464, 471-472, 729-
732). The Secretary points out that during the same period in
April 1993, Al Anerican began hiring approximately 10 new
enpl oyees, including several plant repairnmen. (Tr. 472-474;
Government Exhibit No. 16 Seniority |ist dated August 25, 1993
and CGovernment Exhibit No. 28 Dispatch records of new enpl oyees).

In August 1993, All Anerican posted a seniority |ist which
i ndicated that the seniority dates of Conplainants Mears, Soto,
and Dennis were January 1993. (Tr 732). When Mears asked why
his original seniority date was not on the list, Ryan stated that
he had no seniority. (Tr. 733).

Petitioner points out that the nmonthly production records
provided by Al American which reflect gross production of aggre-
gate show that All Anerican increased its output of finished
material in July-August 1992, and in March-April 1993. (Covern-
ment Exhibit 50). Petitioner also points out that the charts
i ntroduced by Respondent do not reflect that the conpany reduced
the nunber of enployees when the national economy was perforni ng
poorly. (Respondent's Exhibit 40A).

Vi

Cathy Ann Matchett, the special investigator with MSHA, who
i nvestigated the discrimnation conplaints testified that in her
interviewwith M. Smllie, a former enployee, he stated that he
had overheard a conversation between M. Sisembre and M. Ryan
sayi ng that they wi sh they knew who had reported themto MSHA so
they could nmake it worth that person's while to | eave.
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Mat chett when asked what information Smillie provided con-
cerning sleeping on the third shift. She replied "He stated that
M. Hyles had--that that had happened quite a bit, and that
everyone did it now and then, including hinmself".

The special investigator also testified she obtained infor-
mation that the four enployees that bunped the four Conpl ai nants
were heavy-duty repairnmen, with the highest seniority at the
mne, and at that time there were two plant repair jobs avail-
abl e.

Asked as to what the union officials told her regarding
whet her the Conpl ai nants' |ayoff was proper, the investigator
replied as follows:

A The three individuals | spoke to
strongly indicated to ne that the
Conpany was trying to mani pul ate the
bunmpi ng procedure and the |ay-off
procedure in order to get rid of the
four Conpl ainants; that, although it was
technically done correctly, it was not
the comon way to handl e a bunping
procedure.

Q And, how strongly did the Union
officials make that statement to you?

A Very strongly. (Tr. 68).

The special investigator testified as a result of her
i nvestigation that she concluded that discrimnation had occurred
and recommended that enforcenent of the provisions of 105(c) of
the Act be pursued.

Mat chett, the MSHA special investigator in this matter
prepared a Menorandum of Interview i nmrediately after her
March 26, 1993, interview of Patrick MQGuire, business represent-
ative for the Operating Engi neers. The Menorandum of |nterview
(Government Exhibit 19) states in part the follow ng;

M. MGuire stated that as | ong as he has
been associated with Al Anmerican Asphalt (3-
4 years) the repairmen who bunped into the
production jobs held by the four Conplain-
ants, had al ways worked as repairnmen. |
asked if, by working on the third shift for 3
weeks, these nen then were qualified to work
in production. He said that the conpany is
the sole qualifier and if the conpany says
they are qualified, they are qualified. He
did point out that there were repair jobs
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avail abl e to bunp, but none of the nmen
(repairmen) did so. MGCuire foresees that
Ryan will work the four repairnmen on pro-
duction and then hold them over to do repair

McGuire said that the bunping procedure
was strange because as the nen cane in, one

at atine, they didn't say, "I want a | oader
position." They said, "I want Hyles' | oader
position.” MGQuire stated that this was at

the bounds of legality, and that the nen
doi ng the bunping would not talk to the union
representatives. Ryan had taken the rein-
statenment order (not a copy of the reinstate-
ment agreenent) and posted it on the conpany
bulletin board three days before the an-
nouncenment of the lay-off--presumably to show
that he had the right to RIF the reinstated
enpl oyees.

McCGuire stated that Ryan never directly
said he was going to "get" these nen, but
"that was the inference that was nade."
McGuire says that Ryan and All Anerican
Asphalt is his worst nightmare. He foresees
that Ryan will work the guys he has 14-16
hours/day rather than put on another shift
and place these guys.

McCGuire thinks the conmpany is trying to
use the union against MSHA to protect the

conpany.

McGuire is very disgusted about the | atest
devel opnents and believes that the conpany
and its attorney have planned this for sone
tinme.

I nvestigator Matchett al so prepared a Menorandum of
Interview i mediately after her March 26, 1993, interview of
Marty Collins, the business representative for the Operating
Engi neers | UCE Local No. 12. The Menorandum (Gover nment Exhi bit
18) states in part the foll ow ng:

| asked M. Collins about the latest |ay-
off at Al Anmerican. He said management had
acconplished it according to the collective
bar gai ni ng agreement but that they were sure
the repairmen who did the bunping had been
told where to bunp. According to M. Col-
lins, it doesn't nmke sense for a repairnman
to bump a conveyornan, who just shovel s al



~2245

Section 105(c)(2) of the M ne Act,

rel evant

day. The union has no proof that the nen
wer e coached by the company. At the bunmping
nmeeting, Collins and McCGuire objected to the
conmpany bunping the two shop stewards (Soto
and Dennis). Mnagenent said they didn't
recogni ze the |l anguage in the contract about
st ewar ds.

| asked M. Collins if he heard a conmrent
made by M. Ryan to Pat McCGuire to the effect
that "one way or another, we'll get rid of
those four." Collins said he did not hear
such a coment.

| asked M. Collins if, in setting up the
third shift which was subsequently subject to
lay off, the conpany had acted in accordance
with the agreement. He said that they had.
He stated that the conpany told the union the
reason they put on the third shift was be-
cause of the wetness of the material. It was
so wet that the plant would not run to capa-
city and therefore, they needed anot her pro-
duction crew to keep the plant running nore
hours. Since the material had dried out, the
conpany contends that these positions are now
extra. The lay off of this third shift re-
sulted in the bunping of the four conplain-
ant s.

He contends that the conpany is trying to
do through the lay off procedure what they
couldn't do through the grievance procedure.
(Ex. 18).

VI

Appl i cabl e Law

part provides as foll ows:

No person shall discharge or in any manner
di scrim nate agai nst or cause to be dis-
charged or cause discrimnation against or
otherwise interfere with the exercise of the
statutory rights of any miner, representative
of miners or applicant for enploynent in any
coal or other mne subject to this Act be-
cause such mner, representative of mners or
applicant for enpl oynent has filed or nmade a
conpl aint under or related to this Act, in-

30 U.S.C. O 815(c)(1)

in
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cluding a conplaint notifying the operator or
the operator's agent...of an alleged danger
or safety or health violation in a coal or
ot her mne...or because such mner, repre-
sentative of mners or applicant for enploy-
ment has instituted or caused to be insti-
tuted any proceedi ng under or related to this
Act or has testified or is about to testify
in any such proceedi ng, or because of the
exerci se by such mner, representative of
m ners or applicant for enploynent on behalf
of himself or others of any statutory right
afforded by this Act.

Section 105(c) of the Act was enacted to ensure that mners
will play an active role in the enforcement of the Act by pro-
tecting them agai nst discrimnation for exercising any of their
rights under the Act.

The basic principles governing analysis of discrimnation
cases under the Mne Act are well settled. 1In order to establish
a prima facie case of discrimnation under Section 105(c) of the
conpl ai ni ng m ner nust prove, by a preponderance of the evidence,
that (1) be engaged in protected activity, and (2) that the ad-
verse action taken against himwas notivated in any part by that
protected activity. 1In order to rebut a prina facie case of dis-
crimnation, the operator nust show either that no protected
activity occurred, or that the adverse action was in no part
nmotivated by the miner's protected activity. Secretary of Labor
on behalf of Pasula v. Consolidation Coal Co., 2 FMSHRC 2786
(1980), rev'd on other grounds sub nom Consolidation Coal Co. v.
Marshal |, 663 F.2d 1211 (3rd Cir. 1981); Secretary of Labor on
behal f of Robinette v. United Castle Coal Co., 3 FMSHRC 803
(1981).

If the operator cannot rebut the nminer's prim facie case in
this manner, it neverthel ess can defend affirmatively by proving
that (1) it was also notivated by the mner's unprotected activi-
ties, and (2) it would have taken the adverse action in any event
for the unprotected activities alone. The operator bears the
burden of proof with regard to such an affirmati ve defense. Haro
v. Magna Copper Co., 4 FMSHRC 1935 (1982)

Circunstantial indicia of discrimnatory intent by a mne
operat or against a conplaining mner include the follow ng:
know edge by the operator of the miner's protected activities;
hostility towards the m ner because of his protected activity;
coincidence in tine between the protected activity and the
adverse action conplained of; and di sparate treatment of the
conplaining mner by the operator. Secretary on behalf of Chacon
v. Phel ps Dodge Corp., 3 FMSHRC 2508, (Novenber 1981), rev'd on
ot her grounds sub nom at 2510. See also Boich v. FMSHRC, 719
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F.2d 194 (6th Cir. 1983); and Donovan v. Stafford Construction
Conpany, No. 83-1566 D.C. Cir. (April 20, 1984) (specifically
approvi ng the Commr ssion's Pasul a- Robi nette test), NLRB v.
Transportati on Managenent Corporation, 462 U.S. 393, (1983),
where the Suprene Court approved the NLRB's virtually identica
analysis for discrimnation cases arising under the Nationa
Labor Rel ations Act.

I X
Adverse Action

Based upon the record and Respondent’'s representation | find

that as of October 1991 Respondent still had not found out who
"turned in" Ryan and All Anerican to MSHA for the safety viola-
tion of April 1991. | further find that the denption of Hyles

fromhis | eadman position on the graveyard shift to a journeyman
| oader position on the day shift in Cctober 1991 was not notiva-
ted by Hyles' protected activity. | find that at that tinme

Hyl es' supervisor, Ryan, had received credible substantiation of
the runors of Hyles' on the job m sconduct in the performance of
his duties as a | eadman on the graveyard shift. This m sconduct
i nvol ved sl eeping on the job and possible time card fraud.
further find that even assum ng arguendo that Respondent suspect-
ed or knew of Hyles' protected activity and had m xed nmotives in
denoting Hyles, that Hyles' unprotected on the job nisconduct by
itself would have caused Al American to denote himfromhis

| eadman job and assign himto a | ower paying journeyman job on
the day shift. There was no violation of 105(c) in denoting
Hyles from his | eadman position

The maj or adverse action taken by Al Anerican was it's
failure to recall the four Conplainants after the tenporary July
1992 | ayoff. Respondent's refusal to recall the Conpl ai nants
resulted in ternmination of their seniority pursuant to section 3
item (3) of Article XIIl of the Union Agreenment. That section
provi des "Seniority shall be ternminated by ...(3) if the enployee
performs no work for the Enployer within the bargaining unit for
a period of six nonths ... ."

Based upon the interview statenents received in evidence and
the testinony of the four Conplainants, the special MSHA investi-
gator, M. Smllie, and the Union officials Collins and MGuire,

I find that sometime prior to the July 1992 |ayoff Al American
becanme acutely aware of the Conpl ainants' April 1991 protected
activity and were notivated because of that protected activity to
get rid of the four Conplainants. |In order to obscure its dis-
crimnatory aninmosity towards the Conpl ai nants, Respondent pur-
sued an indirect course of action that resulted in term nation of
the empl oynent of the Conplai nants. This course of action start-
ed with the July 1992 tenporary layoff that resulted in the
recall of the entire work force except the four Conpl ai nants.
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The Cl aimants were again voluntarily reinstated by agreenent
of the parties on February 11, 1993. Thereafter, Al American
temporarily put on a third (graveyard) shift for a short period
of time, March 6, 1993 to March 27, 1993. Ryan assigned his nost
seni or enployees to this graveyard shift such as the repairnen
who had for a |long period of tinme been doi ng nmai ntenance work on
the day shift. Respondent changed the first production shift
froma night shift to the day shift. Thus the four Conpl ai nants
were reassigned to do their production work on the day shift. |
agree with the Secretary that the main purpose of Respondent's
convol uted work assignnent, shift changes, tenporary graveyard
shift and layoff was to term nate the Conpl ai nants' enpl oynent
whi |l e appearing to be sinply conplying with the union agreenent.

The Secretary accurately summari zes the contrived basis for
the |l ayoff of the four Conplainants as foll ows:

Accordi ngly, Respondent mani pul ated the
job assignnents of the senior plant repair-
men, contrary to the normal practice at the
m ne, assigning themto the | east desirable
wor ki ng hours on a tenporary basis, in order
to have them "bunp" the Conplai nants of f of
the day shift.

I nstead of sinply reassigning the plant
repairmen to their normal jobs on the nain-
tenance shift (which presumably required
their assistance to continually repair and
mai ntain the finish plant), Respondent im
pl emented a formal |ayoff which it planned to
result in the four Conplai nants being
"bunped" by the senior plant repairmen. In
sum this convoluted series of work assign-
ments was contrived by Respondent to ter-

m nate the Conpl ai nants, while appearing to
conply with the contractual requirenment of
hol ding a neeting with the union

Concl usi on

W t hout question the remarks of M. Ryan, Respondent's
supervi sor and vice-president and those of M. Sisenore,
Respondent's president, displayed hostility towards the protected
activity of April 1991 and it was only a matter of time before
Respondent gai ned know edge of who engaged in the protected
activity and contrived a way to get rid of Conplainants in a
manner that they hoped would obscure their retaliatory aninus
towards Conpl ai nants for their protected activity.
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Based upon reasonabl e inferences fromthe evidence presented
I find and concl ude that Respondent discrim nated agai nst Com
plainants in violation of 105(c) of the Mne Act.

ORDER

1. The Respondent is ORDERED to reinstate each of the
Claimants to his forner position with full back pay, benefits and
interest to the date of his reinstatement, at the sane rate of
pay, and with the same status and classification that he would
now hol d had he not been unlawfully discharged in July 1992.
Interest shall be conputed in accordance with the Conmi ssion's
decision in Secretary/Bailey v. Arkansas-Carbona, 5 FMSHRC 2042
(Decenber 1983), and at the adjusted prine rate announced semni -
annual ly by the Internal Revenue Service for the underpaynment and
over paynent to taxes.

2. The Respondent is ORDERED to expunge from each of the
Cl ai mant's personnel file and conpany records all references to
the circunstances surroundi ng his enpl oynent termn nation

Counsel for the parties are ORDERED to confer with each
ot her during the next twenty (20) days with respect to the
remedi es due each of the Claimants, and they are encouraged to
reach a mutually agreeable resolution or settlenent of these
matters, and any stipulations or agreenents in this regard shal
be filed with me within the next thirty (30) days.

In the event counsel cannot agree, they are to notify ne of
this within the initial twenty (20) day period. |If there are any
di sagreenents, counsel ARE FURTHER ORDERED to state their respec-
tive positions on those conpensation issues where they cannot
agree, with supporting argunents and specific references to the
record in this case, and they shall submit their separate propo-
sals, with supporting argunents and specific proposed doll ar
anounts for each category of relief, within thirty (30) days. |If
the parties believe that a further hearing nay be required on the
renedi al aspects of this matter, they should so state.

| retain jurisdiction in this matter until the renedi al
aspects of this case are resolved and finalized. Until those
determ nations are made, and pending a finalized dispositive
order by the undersigned presiding judge, my decision in this
matter is not final. |In addition, assessnent of the civi
penalty assessnment for the discrimnation violations in this
matter is held in abeyance pending a final dispositive order

August F. Cetti
Adm ni strative Law Judge
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Di stri bution:

J. Mark Ogden, Esq., Ofice of the Solicitor, U S. Department of
Labor, 3247 Federal Building, 300 North Los Angeles Street, Los
Angel es, CA 90012 (Certified Mail)

Naom Young, Esq., GARTNER & YOUNG, P.C., 1925 Century Park East
#2050, Los Angel es, CA 90067-2709 (Certified Mil)

Eve Chesbro, Esq., Ontario Airport Center, 337 North Vineyard
Avenue #400, Ontario, CA 91764-4453 (Certified Mail)

M. James Hyl es, 15986 Nancotta Road, Apple Valley, CA 92307
(Certified Mil)

M. Douglas Mears, 18212 Bri ghtman Avenue, Lake El sinore, CA
92503 (Certified Mail)

M. Derrick Soto, 15394 Dakota Road, Apple Valley, CA 92307
(Certified Mil)

M. Gegory Dennis, 11128 Amarillo Street, Alta Noma, CA 91701
(Certified Mil)



